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Summary table of the correspondence with Anglian Water (AW) from 22 June 2022 to 
20 July 2022 

 
Item 

number 
in 

bundle 
Date Type of correspondence Comments 

1 22 June 
2022 

Email from Kate Ashworth 
(WBD) to Darrell Crittenden 

(AW) 

Confirming that the revised 
proposed Protective Provisions 
were submitted with Deadline 6 
and asking for a response on 

the proposed drafting by 6 July 
2022. 

2 23 June 
2022 

Email from Claire Trolove (AW) 
to Kate Ashworth (WBD) 

Asking whether Kate is referring 
to the responses received on 16 
June 2022 from AW and asking 

for clarification.  
3 24 June 

2022 
Email from Kate Ashworth 

(WBD) to Claire Trolove (AW) 
Confirming that the 16 June 
2022 response was not what 

Kate was referring to and 
requesting a review of the 

suggested amendments by 6 
July 2022. 

4 28 June 
2022 

Email from Gene Wilson 
(Augean) to Claire Trolove 

(AW) 

Comments and queries 
regarding the GIS information 

provided to Augean on 21 June 
2022 (the GIS fields queries are 

not included in this bundle). 

5 5 July 
2022 

Email from Mark Froggatt (AW) 
to Gene Wilson (Augean) 

Attached responses to the 
comments and queries on the 

GIS fields queries (Attachments 
not included in this bundle). 

6 5 July 
2022 

Email from Gene Wilson 
(Augean) to Mark Froggatt 

(AW) 

Confirming that the responses 
to the comments and queries 

have been received. 

7 6 July 
2022 

Email from Kate Ashworth 
(WBD) to Claire Trolove (AW) 

Reminder that the comments on 
the draft protective provisions 

are due 6 July 2022.  

8 7 July 
2022 

Email from Darrell Crittenden 
(AW) to Kate Ashworth (WBD) 

Attached amendments to the 
draft protective provisions 

9 7 July 
2022 

Email from Gene Wilson 
(Augean) to Mark Froggatt 

(AW) 

Drawing to AW attention that the 
three pipeline diversion options 
are the same and asking if the 

protective provisions will be 
provided by 8 July 2022. 

10 8 July 
2022 

Email from Claire Trolove (AW) 
to Gene Wilson (Augean) 

AW response to the Non 
Material Change consultation. 
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Item 
number 

in 
bundle 

Date Type of correspondence Comments 

11 13 July 
2022 

Email from Elizabeth Tones 
(WBD) to Claire Trolove (AW) 

Listed key points to clarify 
before reverting to updated 

drafting and asking for 
confirmation that AW are not 
intending to make any further 

comments on the Non Material 
Change submission. 

12 15 July 
2022 

Email from Darrell Crittenden 
(AW) to Elizabeth Tones 

(WBD) 

Listed responses to the key 
points listed in email dated 13 

July 2022 from Elizabeth Tones. 

13 18 July 
2022 

Email from Claire Brook (WBD) 
to Darrell Crittenden (AW) 

Asking ahead of the call at 
2:00pm whether AW have any 
other specific comments on the 
draft Requirement 19 that would 

sit alongside the Protective 
Provisions. 

14 18 July 
2022 

Email from Claire Brook (WBD) 
to Darrell Crittenden (AW) 

Attached a tracked changes 
version of the Protective 

Provisions. 

15 19 July 
2022 

Email from Darrell Crittenden 
(AW) to Claire Brook (WBD) 

Confirming a fixed stand off 
distance of 20m would be 

acceptable. 

16 19 July 
2022 

Email from Claire Brook (WBD) 
to Darrell Crittenden (AW) 

Confirming that Requirement 19 
will be removed and an updated 

DCO Environmental 
Commitments document will be 

submitted with Deadline 7. 

17 19 July 
2022 

Email from Claire Brook (WBD) 
to Darrell Crittenden (AW) 

Attached Appendix DEC B for 
assistance. 

18 19 July 
2022 

Email from Darrell Crittenden 
(AW) to Claire Brook (WBD) 

Agreeing to the amendments to 
the Protective Provisions and 

discussing the distances 
between the diverted electricity 
cable and the water pipeline. 

AW proposed a minimum 
distance of 19m between the 

water pipeline and the electricity 
cable.  

19 19 July 
2022 

Email from Claire Brook (WBD) 
to Darrell Crittenden (AW) 

Confirming that Augean would 
be happy to extend the 

minimum standoff between the 
water pipe and electricity cable 

from 3.5m to 16.5m. 

20 20 July 
2022 

Email from Darrell Crittenden 
(AW) to Claire Brook (WBD) 

Confirming Anglian Water do 
not accept the extension of the 
minimum standoff suggested. 
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Item 
number 

in 
bundle 

Date Type of correspondence Comments 

21 20 July 
2022 

Email from Gene Wilson 
(Augean) to Mark Froggatt 

(AW) 

Confirming the specific distance 
of the electricity cable from the 

water pipe will be excluded from 
this submission. 
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Afternoon Darrell
Further to my email below, as we have not had any comments back from Anglian Water and in light of
discussions that took place during ISH3, we have submitted revised proposed protective provisions to the
ExA at Deadline 6 with commentary to explain our proposed amendments. The document submitted is
attached to this email for your review.
We would still like to try and agree a set of protective provisions before Deadline 7 if possible. Therefore, if
you could respond on our proposed drafting by 6 July 2022, that would be much appreciated.
Kind regards
Kate

Kate Ashworth
Managing Associate
Womble Bond Dickinson (UK) LLP

d:

t: +44 345 415 0000
e: @wbd-uk.com

Sign up for legal updates, e-newsletters and event
invitations

womblebonddickinson.com
 

From: Kate Ashworth 
Sent: 31 May 2022 13:51
To: Darrell Crittenden < @anglianwater.co.uk>
Cc: @augeanplc.com; Darl Sweetland < @anglianwater.co.uk>; Rachel Sykes
< @wbd-uk.com>; Sophie Serdetschniy < @mjca.co.uk>
Subject: RE: ENRMF DCO [WBDUK-AC.FID103545882]
Afternoon Darrell
Apologies for the delay in responding on these protective provisions.
We have reviewed these in light of the current ongoing discussions between our clients and in general are
content the drafting works regardless of the standoffs which are still to be agreed. We have therefore
made comments and amendments where necessary.
I look forward to hearing from you with your comments.
Kind regards
Kate

From: Darrell Crittenden < @anglianwater.co.uk> 
Sent: 16 February 2022 18:03
To: Rachel Sykes < @wbd-uk.com>; Kate Ashworth < @wbd-uk.com>;
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ENRMF WESTERN EXTENSION DCO:  DEADLINE 6 SUBMISSION

APPLICANT'S PROPOSED DRAFTING FOR THE PROTECTION OF ANGLIAN WATER

[bookmark: _Toc97886148][bookmark: _Toc97886152]
INTRODUCTION

The Applicant has included standard protective provisions for the benefit of water undertakers in its dDCO [REP4-005], but Anglian Water (AW) have requested bespoke provisions. Drafting was issued to the Applicant for consideration in March 2022.

The Applicant reverted to AW with comments on their bespoke Protective Provisions on 31 May 2022.  AW made submissions at ISH3 that they were not content with the protective provisions as drafted, but provided no further details.  The Applicant has not yet had a substantive response on the proposed drafting. 

The purpose of Table 1 is to set out the Applicant's proposed changes to the bespoke set of Protective Provisions requested by AW and the explanation for each change to assist the ExA.

Unless agreement can be reached with AW before Deadline 7, the Applicant's proposed drafting will be incorporated into the dDCO at Deadline 7.
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Table 1: Summary of proposed changes to the Protective Provisions in favor of Anglian Water Services Limited 

		Paragraph number

		Protective Provision wording with proposed changes shown in tracks

		Applicant's explanation for change 



		1. Application 

		Application 



For the protection of Anglian Water the following provisions have effect, unless otherwise agreed in writing between the undertaker and Anglian Water. 

		N/A



		2. Interpretation 

		Interpretation 



In this Part of this Schedule— 

“1991 Act” means the New Roads and Street Works Act 1991; 

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its statutory functions in a manner no less efficient than previously; 

“Anglian Water” means Anglian Water Services Limited; 

“apparatus” means: 

(a) works, mains, pipes or other apparatus belonging to or maintained by Anglian Water for the purposes of water supply and sewerage; 

(b) any drain or works vested in Anglian Water under the Water Industry Act 1991; 

(c) any sewer which is so vested or is the subject of a notice of intention to adopt given under section 102(4) of that Act or an agreement to adopt made under section 104 of that Act, 

(d) any drainage system constructed for the purpose of reducing the volume of surface water entering any public sewer belonging to Anglian Water, 

and 

(e) includes a sludge main, disposal main or sewer outfall and any manholes, ventilating shafts, pumps or other accessories forming part of any such sewer, drain or works, and includes any structure in which apparatus is or is to be lodged or which gives or will give access to apparatus; 

and for the purpose of this definition, where words are defined by section 219 of that Act, they shall be taken to have the same meaning 

“functions” includes powers and duties; 

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, calculations, risk assessments and other documents that are reasonably necessary properly and sufficiently to describe the works to be executed; 





		All redundant definitions have been removed



		3. On Street Apparatus

		On street apparatus



This Part of this Schedule does not apply to apparatus in respect of which the relations between the undertaker and Anglian Water are regulated by th5 e provisions of Part 3 of the 1991 Act. [only for use where the undertaker has powers under part 3 of the New Roads and Street Works Act 1991] 



		The relevant powers are not included in dDCO, so this drafting has been removed. 



		4. Apparatus in stopped up streets 

		Apparatus in stopped up streets 



(1) Where any street is stopped up under article 18 (permanent stopping up and restriction of use of streets and private means of access), where Anglian Water has apparatus in the street or accessed by virtue of that street, it has the same powers and rights in respect of that apparatus as it enjoyed immediately before the stopping up and the undertaker must grant to Anglian Water legal easements reasonably satisfactory to Anglian Water in respect of such apparatus and access to it, but nothing in this paragraph affects any right of the undertaker or of Anglian Water to require the removal of that apparatus under paragraph 85 or the power of the undertaker to carry out works under paragraph 87.



(2) Regardless of the temporary stopping up or diversion of any highway under the powers conferred by article 17 (temporary alteration, diversion, prohibition and restriction of the use of streets), Anglian Water is at liberty at all times to take all necessary access across any such stopped up highway and to execute and do all such works and things in, upon or under any such highway as may be reasonably necessary or desirable to enable it to maintain any apparatus which at the time of the stopping up or diversion was in that highway.

		No streets are being stopped up as part of the Proposed Development, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		5. Protective works to buildings

		Protective works to buildings



The undertaker, in the case of the powers conferred by article 22 (protective work to buildings ), must exercise those powers so as not to obstruct or render less convenient the access to any apparatus.



		This power is not included in the dDCO, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		6. Acquisition of land



		Acquisition of land



Regardless of any provision in this Order or anything shown on the land plans, the undertaker must not acquire any apparatus otherwise than by agreement.

		As there are no compulsory acquisition powers included in the dDCO, the land plan does not link to any powers and is not a certified document, so is solely informative. It is therefore not appropriate to refer to this plan in these PPs. 



		7. Removal of apparatus 

		Removal of apparatus 



(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest in any land in which any apparatus is placed or requires that Anglian Water’s apparatus is relocated or diverted, that apparatus must not be removed under this Part of this Schedule, and any right of Anglian Water to maintain that apparatus in that land must not be extinguished, until 

(a) alternative apparatus has been constructed and is in operation to the reasonable satisfaction of Anglian Water in accordance with sub-paragraphs (2) to (8); and

(b) facilities and rights have been secured for that alternative apparatus in accordance with paragraph 86.

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the undertaker must give to Anglian Water 28 days’ written notice of that requirement, together with a plan of the work proposed, and of the proposed position of the alternative apparatus to be provided or constructed and in that case (or if in consequence of the exercise of any of the powers conferred by this Order an undertaker reasonably needs to remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to Anglian Water the necessary facilities and rights for the construction of alternative apparatus in other land of the undertaker and subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such apparatus is to be constructed Anglian Water must, on receipt of a written notice to that effect from the undertaker, as soon as reasonably possible use its best endeavours to obtain the necessary facilities and rights in the land in which the alternative apparatus is to be constructed.

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed between Anglian Water and the undertaker or in default of agreement settled by arbitration in accordance with article 54 (arbitration).

(5) Anglian Water must, after the alternative apparatus to be provided or constructed has been agreed or settled by arbitration in accordance with article 54, and after the grant to Anglian Water of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed without unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to remove any apparatus required by the undertaker to be removed under the provisions of this Part of this Schedule.

(6) Regardless of anything in sub-paragraph (5), if Anglian Water gives notice in writing to the undertaker that it desires the undertaker to execute any work, or part of any work in connection with the construction or removal of apparatus in any land of the undertaker or to the extent that Anglian Water fails to proceed with that work in accordance with sub-paragraph (5) or the undertaker and Anglian Water otherwise agree, that work, instead of being executed by Anglian Water, must be executed by the undertaker without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian Water.

(7) If Anglian Water fails either reasonably to approve, or to provide reasons for its failure to approve along with an indication of what would be required to make acceptable, any proposed details relating to required removal works under sub-paragraph (2) within 28 days of receiving a notice of the required works from the undertaker, then such details are deemed to have been approved. For the avoidance of doubt, any such “deemed consent” does not extend to the actual undertaking of the removal works, which shall remain the sole responsibility of Anglian Water or its contractors.

(8) Whenever alternative apparatus is to be or is being substituted for existing apparatus, the undertaker shall, before taking or requiring any further step in such substitution works, use best endeavours to comply with Anglian Water’s reasonable requests for a reasonable period of time to enable Anglian Water to:

(a) make network contingency arrangements; or

(b) bring such matters as it may consider reasonably necessary to the attention of end users of the utility in question.

		As discussed at ISH3, the Applicant has not applied for the powers to relocate the apparatus within the Order limits, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		8. Facilities and rights for alternative apparatus 

		Facilities and rights for alternative apparatus 



(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to a utility undertaker facilities and rights for the construction and maintenance in land of the undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and rights are to be granted upon such terms and conditions as may be agreed between the undertaker and Anglian Water or in default of agreement settled by arbitration in accordance with article 54 (arbitration).

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, are in the opinion of the arbitrator less favourable on the whole to Anglian Water than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which those facilities and rights are subject, the arbitrator must make such provision for the payment of compensation by the undertaker to Anglian Water as appears to the arbitrator to be reasonable having regard to all the circumstances of the particular case.

(3) Such facilities and rights as are set out in this paragraph are deemed to include any statutory permits granted to the undertaker in respect of the apparatus in question, whether under the Environmental Permitting Regulations 2010 or other legislation.

		As above, the dDCO includes no powers to remove apparatus, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		9. Retained apparatus 



		Retained apparatus

(1) Not less than 28 days before starting the execution of any works in, on or under any land purchased, held, appropriated or used under this Order that are near to, or will or may affect, any apparatus (or any means of access to it) the removal of which has not been required by the undertaker under paragraph 85 (2), the undertaker must submit to Anglian Water a plan of the works to be executed.

		The paragraph referred to has been removed, so the cross reference has also been removed.



		

		(2) Those works must be executed only in accordance with the plan submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be made in accordance with sub-paragraph (3) by Anglian Water for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and Anglian Water is entitled to watch and inspect the execution of those works. 

		The Applicant is of the view that this provision would apply to any crossing points and would allow AW to impose reasonable conditions in relation to those crossing points.



		

		(4) If Anglian Water in accordance with sub-paragraph (3) and in consequence of the works proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the undertaker of that requirement, paragraphs 1 to 3 and 6 to 8 apply as if the removal of the apparatus had been required by the undertaker under paragraph 85(2).

		As above, the dDCO includes no powers to remove apparatus, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		

		(7) For the purposes of sub-paragraph (1) and without prejudice to the generality of the principles set out in that sub-paragraph, works are deemed to be in land near Anglian Water’s apparatus (where it is a pipe) if those works fall within the water pipeline standoff distance approved pursuant to Schedule 2 Requirement 19. following  distances measured from the medial line of such apparatus:

(a) 2.25 metres where the diameter of the pipe is less than 150 millimetres;

(b) 3 metres where the diameter of the pipe is between 150 and 450 millimetres

(c) 4.5 metres where the diameter of the pipe is between 451 and 750 millimetres; and

(d) 6 metres where the diameter of the pipe exceeds 750 millimetres.

		The definition of "near" has been updated to align with the water pipeline standoff which is to be approved pursuant to requirement 19. This will be a greater distance than the distances set out in AW's template PPs and therefore is felt to provide adequate protection for AW.



		10. Expenses and costs 

		Expenses and costs 

(1) Subject to the following provisions of this paragraph, the undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the inspection, removal, alteration or protection of any apparatus or the construction of any new apparatus which may be required in consequence of the execution of any such works as are referred to in this Part of this Schedule. 

(2) There must be deducted from any sum payable under subparagraph (1) the value of any apparatus removed under the provisions of this Part of this Schedule that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed at a depth greater than the depth at which the existing apparatus was situated, and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined by arbitration in accordance with article 20 (arbitration) to be necessary, then, if such placing involves cost in the construction of works under this Part of this Schedule exceeding that which would have been involved if the apparatus placed had been of the existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-paragraph would be payable to Anglian Water by virtue of subparagraph (1) must be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been agreed or had been so determined. 



		N/A



		11. Indemnity 

		Indemnity

(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of any such works referred to in paragraphs 83 or 85(2),  or by reason of any subsidence resulting from such development or works, any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view of its intended removal for the purposes of those works) or property of Anglian Water, or there is any interruption in any service provided, or in the supply of any goods, by Anglian Water, the undertaker must—

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages, penalty or costs incurred by the undertaker, 

by reason or in consequence of any such damage or interruption. 



		The paragraph referred to has been removed, so the cross reference has also been removed.



		

		(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker or in accordance with a plan approved by Anglian Water or in accordance with any requirement of Anglian Water or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker from liability under the provisions of sub-paragraph (1) unless Anglian Water fails to carry out and execute the works properly with due care and attention and in a skilful and professional like manner or in a manner that does not accord with the approved plan. 



		N/A



		

		(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to:

(a) any damage or interruption to the extent that it is attributable to the unlawful or unreasonable act, neglect or default of Anglian Water, its officers, servants, contractors or agents.

(b) any part of the authorised development carried out by Anglian Water in the exercise of any functions conferred by this Order pursuant to a transfer of benefit under article 7; or 

(c) any indirect or consequential loss of any third party (including but not limited to loss of use, revenue, profit, contract, production, increased cost of working) arising from any such damage or interruption, which is not reasonably foreseeable. 



		The Applicant has sought to impose reasonable limitations on its liability.



		

		(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no settlement or compromise is to be made, without the consent of the undertaker (such consent not to be unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to resist the claim or demand. 



		N/A



		

		(5) Anglian Water must act reasonably in relation to any claim or demand served under subparagraph (1) and use its reasonable endeavours to mitigate and to minimise any costs, expenses, loss, demands and penalties to which a claim or demand under subparagraph (1) applies. 

		On the basis an indemnity is being provided, the Applicant has included a reasonable requirement for AW to mitigate its losses.



		12. Cooperation

		(1) Where in consequence of the proposed construction of any of the authorised development, the undertaker or Anglian Water requires the removal of apparatus under paragraph 85(2) or Anglian Water makes requirements for the protection or alteration of apparatus under paragraph 9, the undertaker must use all reasonable endeavours to co-ordinate the execution of the works in the interests of safety and the efficient and economic execution of the authorised development and taking into account the need to ensure the safe and efficient operation of Anglian Water’s undertaking, using existing processes where requested by Anglian Water, provided it is appropriate to do so, and Anglian Water must use all reasonable endeavours to co-operate with the undertaker for that purpose. 

(2) Where the undertaker identifies any apparatus which may belong to or be maintainable by Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian Water, it shall inform Anglian Water of the existence and location of the apparatus as soon as reasonably practicable. 

(3) Nothing in this Part of this Schedule affects the provisions of any enactment or agreement regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid or erected in land belonging to the undertaker on the date on which this Order is made. 

(4) The undertaker and Anglian Water may by written agreement substitute any period of time for those periods set out in this Part of this Schedule. 



		The paragraph referred to has been removed, so the cross reference has also been removed.



		13. Monitoring

		Monitoring 



Where in relation to the proposed construction of any of the authorised development, Anglian Water reasonably require leak detection monitoring and/or monitoring of the water level in the pipe bedding material to be installed ("pipe bedding monitoring"), and give written notice to the undertaker of that requirement, the following provisions apply: 

(a) Any leak detection monitoring and pipe bedding monitoring to be installed in land of the undertaker under this Part of this Schedule must be constructed in such manner and in such situation as may be agreed between Anglian Water and the undertaker or in default of agreement settled by arbitration in accordance with article 20 (arbitration). 

(b) Anglian Water must, after the leak detection monitoring and pipe bedding monitoring to be installed has been agreed or settled by arbitration in accordance with article 20, and after the grant to Anglian Water of any such necessary facilities and rights over the land, proceed without unnecessary delay to construct and bring into operation the agreed leak detection monitoring and pipe bedding monitoring. 

(c)  The undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the installation of any leak detection and pipe bedding monitoring apparatus.  

(d) If Anglian Water gives notice in writing to the undertaker that it desires the undertaker to execute any work, or part of any work in connection with the installation of leak detection or pipe bedding monitoring apparatus or the undertaker and Anglian Water otherwise agree, that work, instead of being executed by Anglian Water, must be executed by the undertaker without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian Water at the cost of the undertaker. 

(e) Anglian Water must share all monitoring data arising from the installation of the leak detection monitoring and pipe bedding monitoring with the undertaker on a quarterly basis.



		The Applicant has included a provision to deal with the installation of additional monitoring apparatus if deemed necessary by AW.

This apparatus is not considered to be mitigation necessary to make the development acceptable in planning terms, but it has been identified as an additional measure which could be installed to further reduce any risks.

The Applicant is willing to install the necessary apparatus at its own cost if Anglian Water makes such a request, provided the monitoring data is shared with Augean. 





		14. Arbitration



		[bookmark: _Ref521573127]Expert determination



[bookmark: _Ref521574442](1) Article 20 (arbitration) shall apply to any difference as to the legal interpretation of this Schedule and as provided for in sub–paragraph (6).

(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6) any difference under this Part of this Schedule must be referred to and settled by a single independent and suitable person who holds appropriate professional qualifications and is a member of a professional body relevant to the matter in dispute acting as an expert, such person to be agreed by the differing parties or, in the absence of agreement, identified by the President of the Institution of Civil Engineers or the President of the Institution of RICS or the President of the Institution of Engineering and Technology (as relevant and agreed between Anglian Water and the undertaker, both acting reasonably and without delay).

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days from the date of a dispute first being notified in writing by one party to the other and in the absence of the difference being settled within that period the expert must be appointed within 21 days of the notification of the dispute.

(4) The costs and fees of the expert and the costs of Anglian Water and the undertaker are payable by the parties in such proportions as the expert may determine. In the absence of such determination the costs and fees of the expert are payable equally by the parties who shall each bear their own costs.

(5) The expert must—

(a) invite the parties to make submission to the expert in writing and copied to the other party to be received by the expert within 14 days of the expert’s appointment;

[bookmark: _Ref521574464](b) permit a party to comment on the submissions made by the other party within 7 days of receipt of the submission;

(c) issue a decision within 14 days of receipt of the submissions under sub-paragraph (b); and

(d) give reasons for the decision.

(5) The expert must consider where relevant—

(a) the development outcome sought by the undertaker;

(b) the ability of the undertaker to achieve its outcome in a timely and cost-effective manner;

(c) the nature of the power sought to be exercised by the undertaker;

(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party;

(e) Anglian Water's service obligations and licence conditions; and

(f) any other important and relevant consideration.

[bookmark: _Ref521574371](6) Any determination by the expert is final and binding, except in the case of manifest error in which case the difference that has been subject to expert determination may be referred to and settled by arbitration under article 20.



		The Applicant has inserted a provision to clarify how any disputes arising under the protective provisions should be dealt with. This is required to ensure any disputes do not cause undue delay to the delivery of a nationally significant infrastructure project.









Sophie Serdetschniy < @mjca.co.uk>
Cc: @augeanplc.com; Darl Sweetland < @anglianwater.co.uk>
Subject: ENRMF DCO

Hi,
As agreed at our meeting, I’m sending over what we will now be using as our new
standard for protective provisions, derived from what we had discussed in connection
with the A428 DCO. My suggestion is that you look at the terms and if it is your opinion
that there are no powers in the DCO for the particular sections of this to protect Anglian
Water against, then let me know which, and why, and we’ll see what we can do about
slimming these down to suit.
The other thing for you to consider is how you’d like to approach the issue of operational
work plans that may affect the water mains on the site. The statutory back-stop, as I
mentioned, is section 174 of the Water Industry Act 1991. If you’d like to use the
protective provisions as a means of gaining the consent of Anglian Water (within the
meaning of section 174(1)), then I’m sure we would be open to your suggestions as to
how you would like to frame an appropriate amendment.
I’ve thought again about paragraph 87(1) and your challenge that there is no certainty as
to whether a particular activity is caught, and I don’t think it can be prescribed in that
way. The main point is whether the works will “affect” the apparatus, and that depends
on what the works are. Some works are really minor and can happily go right over an
underground pipe (light traffic at right angles for example); other works are so damaging
that even the maximum measurable width that I have heard of – 15 metres either side –
would not serve well in authorising works beyond that distance. I can’t see any other way
than leaving it up to the developer to ask if in doubt.
Kind regards,

Darrell Crittenden
Regulation Solicitor
Anglian Water Services Limited
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU

Feedback welcome.
Please let us know what you think: what we are doing well; what we could do more of; or
what we could do better. All feedback is welcome! Please send us an email at Legal Team

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*---
-*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*----
*----*----*----*----*----*----
The information contained in this message is likely to be confidential and may be legally
privileged. The dissemination, distribution, copying or disclosure of this message, or its
contents, is strictly prohibited unless authorised by Anglian Water. It is intended only for the
person named as addressee. Anglian Water cannot accept any responsibility for the accuracy

https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F1991%2F56%2Fsection%2F174&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C0a6942cf1197430b5c8908da5487de79%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637915239915030497%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=toQFqxidZZEfVm%2FuPsaBHC1%2FVIPrWtyQCHsDKq1nN%2Fo%3D&reserved=0
mailto:LegalTeam@anglianwater.co.uk


or completeness of this message. Contracts cannot be concluded with us by email or using
the Internet. If you have received this message in error, please immediately return it to the
sender at the above address and delete it from your computer. Anglian Water Services
Limited Registered Office: Lancaster House, Lancaster Way, Ermine Business Park,
Huntingdon, Cambridgeshire, PE29 6XU Registered in England No 2366656 Please consider
the environment before printing this email.--*----*----*----*----*----*----*----*----*----*----
*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----*----*----*----*----
*----*----*---*----*-----*----*----*----*----*----*

Please consider the environment! Do you need to print this email?

The information in this e-mail and any attachments is confidential and may be legally privileged and protected by law. sophie@mjca.co.uk only is
authorised to access this e-mail and any attachments. If you are not sophie@mjca.co.uk, please notify @wbd-uk.com as soon as possible
and delete any copies. Unauthorised use, dissemination, distribution, publication or copying of this communication or attachments is prohibited and may
be unlawful. Information about how we use personal data is in our Privacy Policy on our website. 

Any files attached to this e-mail will have been checked by us with virus detection software before transmission. Womble Bond Dickinson (UK) LLP
accepts no liability for any loss or damage which may be caused by software viruses and you should carry out your own virus checks before opening any
attachment.

Content of this email which does not relate to the official business of Womble Bond Dickinson (UK) LLP, is neither given nor endorsed by it.

This email is sent by Womble Bond Dickinson (UK) LLP which is a limited liability partnership registered in England and Wales under number
OC317661. Our registered office is 4 More London Riverside, London, SE1 2AU, where a list of members' names is open to inspection. We use the term
partner to refer to a member of the LLP, or an employee or consultant who is of equivalent standing. Our VAT registration number is GB123393627.

Womble Bond Dickinson (UK) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous
law firms providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is
not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International)
Limited does not practice law. Please see www.womblebonddickinson.com/legal notices for further details.

Womble Bond Dickinson (UK) LLP is authorised and regulated by the Solicitors Regulation Authority (SRA number 449247).

https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Fprivacy-policy&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C0a6942cf1197430b5c8908da5487de79%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637915239915030497%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=jQ8SsOqxEaXo0c6lH%2FvmVuqeKAQFSX8DLi4d%2BocZl7E%3D&reserved=0
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ENRMF WESTERN EXTENSION DCO:  DEADLINE 6 SUBMISSION 

APPLICANT'S PROPOSED DRAFTING FOR THE PROTECTION OF ANGLIAN WATER 

 
INTRODUCTION 

1.1 The Applicant has included standard protective provisions for the benefit of water undertakers in 
its dDCO [REP4-005], but Anglian Water (AW) have requested bespoke provisions. Drafting was 
issued to the Applicant for consideration in March 2022. 

1.2 The Applicant reverted to AW with comments on their bespoke Protective Provisions on 31 May 
2022.  AW made submissions at ISH3 that they were not content with the protective provisions as 
drafted, but provided no further details.  The Applicant has not yet had a substantive response on 
the proposed drafting.  

1.3 The purpose of Table 1 is to set out the Applicant's proposed changes to the bespoke set of 
Protective Provisions requested by AW and the explanation for each change to assist the ExA. 

1.4 Unless agreement can be reached with AW before Deadline 7, the Applicant's proposed drafting 
will be incorporated into the dDCO at Deadline 7. 
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Table 1: Summary of proposed changes to the Protective Provisions in favor of Anglian Water Services Limited  

Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

1. Application  Application  
 
For the protection of Anglian Water the following provisions have effect, unless 
otherwise agreed in writing between the undertaker and Anglian Water.  

N/A 

2. Interpretation  Interpretation  
 
In this Part of this Schedule—  
“1991 Act” means the New Roads and Street Works Act 1991;  
“alternative apparatus” means alternative apparatus adequate to enable Anglian 
Water to fulfil its statutory functions in a manner no less efficient than previously;  
“Anglian Water” means Anglian Water Services Limited;  
“apparatus” means:  
(a) works, mains, pipes or other apparatus belonging to or maintained by Anglian 
Water for the purposes of water supply and sewerage;  
(b) any drain or works vested in Anglian Water under the Water Industry Act 
1991;  
(c) any sewer which is so vested or is the subject of a notice of intention to adopt 
given under section 102(4) of that Act or an agreement to adopt made under section 
104 of that Act,  
(d) any drainage system constructed for the purpose of reducing the volume of 
surface water entering any public sewer belonging to Anglian Water,  
and  
(e) includes a sludge main, disposal main or sewer outfall and any manholes, 
ventilating shafts, pumps or other accessories forming part of any such sewer, drain 
or works, and includes any structure in which apparatus is or is to be lodged or 
which gives or will give access to apparatus;  
and for the purpose of this definition, where words are defined by section 219 of 
that Act, they shall be taken to have the same meaning  
“functions” includes powers and duties;  

All redundant definitions have been removed 
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Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

“in”, in a context referring to apparatus or alternative apparatus in land, includes a 
reference to apparatus or alternative apparatus under, over or upon land;  
“plan” includes all designs, drawings, specifications, method statements, soil 
reports, programmes, calculations, risk assessments and other documents that are 
reasonably necessary properly and sufficiently to describe the works to be 
executed;  
  

3. On Street 
Apparatus 

On street apparatus 
 
This Part of this Schedule does not apply to apparatus in respect of which the 
relations between the undertaker and Anglian Water are regulated by th5 e 
provisions of Part 3 of the 1991 Act. [only for use where the undertaker has powers 
under part 3 of the New Roads and Street Works Act 1991]  
 

The relevant powers are not included in dDCO, so this 
drafting has been removed.  

4. Apparatus in 
stopped up 
streets  

Apparatus in stopped up streets  
 
(1) Where any street is stopped up under article 18 (permanent stopping up and 
restriction of use of streets and private means of access), where Anglian Water has 
apparatus in the street or accessed by virtue of that street, it has the same powers 
and rights in respect of that apparatus as it enjoyed immediately before the 
stopping up and the undertaker must grant to Anglian Water legal easements 
reasonably satisfactory to Anglian Water in respect of such apparatus and access 
to it, but nothing in this paragraph affects any right of the undertaker or of Anglian 
Water to require the removal of that apparatus under paragraph 85 or the power of 
the undertaker to carry out works under paragraph 87. 
 
(2) Regardless of the temporary stopping up or diversion of any highway under the 
powers conferred by article 17 (temporary alteration, diversion, prohibition and 
restriction of the use of streets), Anglian Water is at liberty at all times to take all 
necessary access across any such stopped up highway and to execute and do all 
such works and things in, upon or under any such highway as may be reasonably 
necessary or desirable to enable it to maintain any apparatus which at the time of 
the stopping up or diversion was in that highway. 

No streets are being stopped up as part of the 
Proposed Development, so the Applicant does not 
consider this provision to be relevant to the Proposed 
Development.   
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Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

5. Protective 
works to buildings 

Protective works to buildings 
 
The undertaker, in the case of the powers conferred by article 22 (protective work 
to buildings ), must exercise those powers so as not to obstruct or render less 
convenient the access to any apparatus.  

This power is not included in the dDCO, so the 
Applicant does not consider this provision to be 
relevant to the Proposed Development.   

6. Acquisition of 
land 
 

Acquisition of land 
 
Regardless of any provision in this Order or anything shown on the land plans, the 
undertaker must not acquire any apparatus otherwise than by agreement. 

As there are no compulsory acquisition powers 
included in the dDCO, the land plan does not link to 
any powers and is not a certified document, so is 
solely informative. It is therefore not appropriate to 
refer to this plan in these PPs.  

7. Removal of 
apparatus  

Removal of apparatus  
 
(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires 
any interest in any land in which any apparatus is placed or requires that Anglian 
Water’s apparatus is relocated or diverted, that apparatus must not be removed 
under this Part of this Schedule, and any right of Anglian Water to maintain that 
apparatus in that land must not be extinguished, until  
(a) alternative apparatus has been constructed and is in operation to the reasonable 
satisfaction of Anglian Water in accordance with sub-paragraphs (2) to (8); and 
(b) facilities and rights have been secured for that alternative apparatus in 
accordance with paragraph 86. 
(2) If, for the purpose of executing any works in, on or under any land purchased, 
held, appropriated or used under this Order, the undertaker requires the removal of 
any apparatus placed in that land, the undertaker must give to Anglian Water 28 
days’ written notice of that requirement, together with a plan of the work proposed, 
and of the proposed position of the alternative apparatus to be provided or 
constructed and in that case (or if in consequence of the exercise of any of the 
powers conferred by this Order an undertaker reasonably needs to remove any of 
its apparatus) the undertaker must, subject to sub-paragraph (3), afford to Anglian 
Water the necessary facilities and rights for the construction of alternative 
apparatus in other land of the undertaker and subsequently for the maintenance of 
that apparatus. 
(3) If alternative apparatus or any part of such apparatus is to be constructed 
elsewhere than in other land of the undertaker, or the undertaker is unable to afford 

As discussed at ISH3, the Applicant has not applied 
for the powers to relocate the apparatus within the 
Order limits, so the Applicant does not consider this 
provision to be relevant to the Proposed Development.   
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Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

such facilities and rights as are mentioned in sub-paragraph (2) in the land in which 
the alternative apparatus or part of such apparatus is to be constructed Anglian 
Water must, on receipt of a written notice to that effect from the undertaker, as 
soon as reasonably possible use its best endeavours to obtain the necessary 
facilities and rights in the land in which the alternative apparatus is to be 
constructed. 
(4) Any alternative apparatus to be constructed in land of the undertaker under this 
Part of this Schedule must be constructed in such manner and in such line or 
situation as may be agreed between Anglian Water and the undertaker or in default 
of agreement settled by arbitration in accordance with article 54 (arbitration). 
(5) Anglian Water must, after the alternative apparatus to be provided or 
constructed has been agreed or settled by arbitration in accordance with article 54, 
and after the grant to Anglian Water of any such facilities and rights as are referred 
to in sub-paragraphs (2) or (3), proceed without unnecessary delay to construct and 
bring into operation the alternative apparatus and subsequently to remove any 
apparatus required by the undertaker to be removed under the provisions of this 
Part of this Schedule. 
(6) Regardless of anything in sub-paragraph (5), if Anglian Water gives notice in 
writing to the undertaker that it desires the undertaker to execute any work, or part 
of any work in connection with the construction or removal of apparatus in any 
land of the undertaker or to the extent that Anglian Water fails to proceed with that 
work in accordance with sub-paragraph (5) or the undertaker and Anglian Water 
otherwise agree, that work, instead of being executed by Anglian Water, must be 
executed by the undertaker without unnecessary delay under the superintendence, 
if given, and to the reasonable satisfaction of Anglian Water. 
(7) If Anglian Water fails either reasonably to approve, or to provide reasons for 
its failure to approve along with an indication of what would be required to make 
acceptable, any proposed details relating to required removal works under sub-
paragraph (2) within 28 days of receiving a notice of the required works from the 
undertaker, then such details are deemed to have been approved. For the avoidance 
of doubt, any such “deemed consent” does not extend to the actual undertaking of 
the removal works, which shall remain the sole responsibility of Anglian Water or 
its contractors. 
(8) Whenever alternative apparatus is to be or is being substituted for existing 
apparatus, the undertaker shall, before taking or requiring any further step in such 
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Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

substitution works, use best endeavours to comply with Anglian Water’s 
reasonable requests for a reasonable period of time to enable Anglian Water to: 
(a) make network contingency arrangements; or 
(b) bring such matters as it may consider reasonably necessary to the attention of 
end users of the utility in question. 

8. Facilities and 
rights for 
alternative 
apparatus  

Facilities and rights for alternative apparatus  
 
(1) Where, in accordance with the provisions of this Part of this Schedule, the 
undertaker affords to a utility undertaker facilities and rights for the construction 
and maintenance in land of the undertaker of alternative apparatus in substitution 
for apparatus to be removed, those facilities and rights are to be granted upon such 
terms and conditions as may be agreed between the undertaker and Anglian Water 
or in default of agreement settled by arbitration in accordance with article 54 
(arbitration). 
(2) If the facilities and rights to be afforded by the undertaker in respect of any 
alternative apparatus, and the terms and conditions subject to which those facilities 
and rights are to be granted, are in the opinion of the arbitrator less favourable on 
the whole to Anglian Water than the facilities and rights enjoyed by it in respect 
of the apparatus to be removed and the terms and conditions to which those 
facilities and rights are subject, the arbitrator must make such provision for the 
payment of compensation by the undertaker to Anglian Water as appears to the 
arbitrator to be reasonable having regard to all the circumstances of the particular 
case. 
(3) Such facilities and rights as are set out in this paragraph are deemed to include 
any statutory permits granted to the undertaker in respect of the apparatus in 
question, whether under the Environmental Permitting Regulations 2010 or other 
legislation. 

As above, the dDCO includes no powers to remove 
apparatus, so the Applicant does not consider this 
provision to be relevant to the Proposed Development.   

9. Retained 
apparatus  

 

Retained apparatus 

(1) Not less than 28 days before starting the execution of any works in, on or 
under any land purchased, held, appropriated or used under this Order that are 
near to, or will or may affect, any apparatus (or any means of access to it) the 
removal of which has not been required by the undertaker under paragraph 85 

The paragraph referred to has been removed, so the 
cross reference has also been removed. 
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Paragraph 
number Protective Provision wording with proposed changes shown in tracks Applicant's explanation for change  

(2), the undertaker must submit to Anglian Water a plan of the works to be 
executed. 

 (2) Those works must be executed only in accordance with the plan submitted 
under sub-paragraph (1) and in accordance with such reasonable requirements as 
may be made in accordance with sub-paragraph (3) by Anglian Water for the 
alteration or otherwise for the protection of the apparatus, or for securing access 
to it, and Anglian Water is entitled to watch and inspect the execution of those 
works.  

The Applicant is of the view that this provision would 
apply to any crossing points and would allow AW to 
impose reasonable conditions in relation to those 
crossing points. 

 (4) If Anglian Water in accordance with sub-paragraph (3) and in consequence of 
the works proposed by the undertaker, reasonably requires the removal of any 
apparatus and gives written notice to the undertaker of that requirement, 
paragraphs 1 to 3 and 6 to 8 apply as if the removal of the apparatus had been 
required by the undertaker under paragraph 85(2). 

As above, the dDCO includes no powers to remove 
apparatus, so the Applicant does not consider this 
provision to be relevant to the Proposed Development.   

 (7) For the purposes of sub-paragraph (1) and without prejudice to the generality 
of the principles set out in that sub-paragraph, works are deemed to be in land 
near Anglian Water’s apparatus (where it is a pipe) if those works fall within the 
water pipeline standoff distance approved pursuant to Schedule 2 Requirement 
19. following  distances measured from the medial line of such apparatus: 

(a) 2.25 metres where the diameter of the pipe is less than 150 millimetres; 

(b) 3 metres where the diameter of the pipe is between 150 and 450 millimetres 

(c) 4.5 metres where the diameter of the pipe is between 451 and 750 
millimetres; and 

(d) 6 metres where the diameter of the pipe exceeds 750 millimetres. 

The definition of "near" has been updated to align with 
the water pipeline standoff which is to be approved 
pursuant to requirement 19. This will be a greater 
distance than the distances set out in AW's template 
PPs and therefore is felt to provide adequate 
protection for AW. 

10. Expenses and 
costs  

Expenses and costs  
(1) Subject to the following provisions of this paragraph, the undertaker must 
repay to Anglian Water all expenses reasonably incurred by Anglian Water in, or 
in connection with, the inspection, removal, alteration or protection of any 

N/A 
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apparatus or the construction of any new apparatus which may be required in 
consequence of the execution of any such works as are referred to in this Part of 
this Schedule.  
(2) There must be deducted from any sum payable under subparagraph (1) the 
value of any apparatus removed under the provisions of this Part of this Schedule 
that value being calculated after removal.  
(3) If in accordance with the provisions of this Part of this Schedule—  

(a) apparatus of better type, of greater capacity or of greater dimensions 
is placed in substitution for existing apparatus of worse type, of smaller 
capacity or of smaller dimensions; or  
(b) apparatus (whether existing apparatus or apparatus substituted for 
existing apparatus) is placed at a depth greater than the depth at which the 
existing apparatus was situated, and the placing of apparatus of that type 
or capacity or of those dimensions or the placing of apparatus at that 
depth, as the case may be, is not agreed by the undertaker or, in default of 
agreement, is not determined by arbitration in accordance with article 20 
(arbitration) to be necessary, then, if such placing involves cost in the 
construction of works under this Part of this Schedule exceeding that 
which would have been involved if the apparatus placed had been of the 
existing type, capacity or dimensions, or at the existing depth, as the case 
may be, the amount which apart from this sub-paragraph would be 
payable to Anglian Water by virtue of subparagraph (1) must be reduced 
by the amount of that excess.  

(4) For the purposes of sub-paragraph (3)—  
(a) an extension of apparatus to a length greater than the length of existing 
apparatus is not to be treated as a placing of apparatus of greater 
dimensions than those of the existing apparatus; and  
(b) where the provision of a joint in a pipe or cable is agreed, or is 
determined to be necessary, the consequential provision of a jointing 
chamber or of a manhole is to be treated as if it also had been agreed or 
had been so determined.  
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11. Indemnity  Indemnity 
(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the 
construction of any such works referred to in paragraphs 83 or 85(2),  or by reason 
of any subsidence resulting from such development or works, any damage is 
caused to any apparatus or alternative apparatus (other than apparatus the repair of 
which is not reasonably necessary in view of its intended removal for the purposes 
of those works) or property of Anglian Water, or there is any interruption in any 
service provided, or in the supply of any goods, by Anglian Water, the undertaker 
must— 

(a) bear and pay the cost reasonably incurred by Anglian Water in making 
good such damage or restoring the supply; and  
(b) make reasonable compensation to Anglian Water for any other 
expenses, loss, damages, penalty or costs incurred by the undertaker,  
by reason or in consequence of any such damage or interruption.  

 

The paragraph referred to has been removed, so the 
cross reference has also been removed. 

 (2) The fact that any act or thing may have been done by Anglian Water on behalf 
of the undertaker or in accordance with a plan approved by Anglian Water or in 
accordance with any requirement of Anglian Water or under its supervision does 
not, subject to sub-paragraph (3), excuse the undertaker from liability under the 
provisions of sub-paragraph (1) unless Anglian Water fails to carry out and execute 
the works properly with due care and attention and in a skilful and professional 
like manner or in a manner that does not accord with the approved plan.  
 

N/A 

 (3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with 
respect to: 

(a) any damage or interruption to the extent that it is attributable to the 
unlawful or unreasonable act, neglect or default of Anglian Water, its 
officers, servants, contractors or agents. 
(b) any part of the authorised development carried out by Anglian Water in 
the exercise of any functions conferred by this Order pursuant to a transfer 
of benefit under article 7; or  
(c) any indirect or consequential loss of any third party (including but not 
limited to loss of use, revenue, profit, contract, production, increased cost 
of working) arising from any such damage or interruption, which is not 
reasonably foreseeable.  

The Applicant has sought to impose reasonable 
limitations on its liability. 
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 (4) Anglian Water must give the undertaker reasonable notice of any such claim 

or demand and no settlement or compromise is to be made, without the consent of 
the undertaker (such consent not to be unreasonably withheld or delayed) who, if 
withholding such consent, has the sole conduct of any settlement or compromise 
or of any proceedings necessary to resist the claim or demand.  
 

N/A 

 (5) Anglian Water must act reasonably in relation to any claim or demand served 
under subparagraph (1) and use its reasonable endeavours to mitigate and to 
minimise any costs, expenses, loss, demands and penalties to which a claim or 
demand under subparagraph (1) applies.  

On the basis an indemnity is being provided, the 
Applicant has included a reasonable requirement for 
AW to mitigate its losses. 

12. Cooperation (1) Where in consequence of the proposed construction of any of the authorised 
development, the undertaker or Anglian Water requires the removal of apparatus 
under paragraph 85(2) or Anglian Water makes requirements for the protection or 
alteration of apparatus under paragraph 9, the undertaker must use all reasonable 
endeavours to co-ordinate the execution of the works in the interests of safety and 
the efficient and economic execution of the authorised development and taking 
into account the need to ensure the safe and efficient operation of Anglian Water’s 
undertaking, using existing processes where requested by Anglian Water, provided 
it is appropriate to do so, and Anglian Water must use all reasonable endeavours 
to co-operate with the undertaker for that purpose.  
(2) Where the undertaker identifies any apparatus which may belong to or be 
maintainable by Anglian Water but which does not appear on any statutory map 
kept for the purpose by Anglian Water, it shall inform Anglian Water of the 
existence and location of the apparatus as soon as reasonably practicable.  
(3) Nothing in this Part of this Schedule affects the provisions of any enactment or 
agreement regulating the relations between the undertaker and Anglian Water in 
respect of any apparatus laid or erected in land belonging to the undertaker on the 
date on which this Order is made.  
(4) The undertaker and Anglian Water may by written agreement substitute any 
period of time for those periods set out in this Part of this Schedule.  
 

The paragraph referred to has been removed, so the 
cross reference has also been removed. 
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13. Monitoring Monitoring  
 
Where in relation to the proposed construction of any of the authorised 
development, Anglian Water reasonably require leak detection monitoring and/or 
monitoring of the water level in the pipe bedding material to be installed ("pipe 
bedding monitoring"), and give written notice to the undertaker of that 
requirement, the following provisions apply:  

(a) Any leak detection monitoring and pipe bedding monitoring to be 
installed in land of the undertaker under this Part of this Schedule must be 
constructed in such manner and in such situation as may be agreed between 
Anglian Water and the undertaker or in default of agreement settled by 
arbitration in accordance with article 20 (arbitration).  
(b) Anglian Water must, after the leak detection monitoring and pipe bedding 
monitoring to be installed has been agreed or settled by arbitration in 
accordance with article 20, and after the grant to Anglian Water of any such 
necessary facilities and rights over the land, proceed without unnecessary 
delay to construct and bring into operation the agreed leak detection 
monitoring and pipe bedding monitoring.  
(c)  The undertaker must repay to Anglian Water all expenses reasonably 
incurred by Anglian Water in, or in connection with, the installation of any 
leak detection and pipe bedding monitoring apparatus.   
(d) If Anglian Water gives notice in writing to the undertaker that it desires 
the undertaker to execute any work, or part of any work in connection with 
the installation of leak detection or pipe bedding monitoring apparatus or the 
undertaker and Anglian Water otherwise agree, that work, instead of being 
executed by Anglian Water, must be executed by the undertaker without 
unnecessary delay under the superintendence, if given, and to the reasonable 
satisfaction of Anglian Water at the cost of the undertaker.  
(e) Anglian Water must share all monitoring data arising from the installation 
of the leak detection monitoring and pipe bedding monitoring with the 
undertaker on a quarterly basis. 

 

The Applicant has included a provision to deal with the 
installation of additional monitoring apparatus if 
deemed necessary by AW. 

This apparatus is not considered to be mitigation 
necessary to make the development acceptable in 
planning terms, but it has been identified as an 
additional measure which could be installed to further 
reduce any risks. 

The Applicant is willing to install the necessary 
apparatus at its own cost if Anglian Water makes such 
a request, provided the monitoring data is shared with 
Augean.  

 

14. Arbitration Expert determination 
 

The Applicant has inserted a provision to clarify how 
any disputes arising under the protective provisions 
should be dealt with. This is required to ensure any 
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 (1) Article 20 (arbitration) shall apply to any difference as to the legal 
interpretation of this Schedule and as provided for in sub–paragraph (6). 
(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6) any difference 
under this Part of this Schedule must be referred to and settled by a single 
independent and suitable person who holds appropriate professional qualifications 
and is a member of a professional body relevant to the matter in dispute acting as 
an expert, such person to be agreed by the differing parties or, in the absence of 
agreement, identified by the President of the Institution of Civil Engineers or the 
President of the Institution of RICS or the President of the Institution of 
Engineering and Technology (as relevant and agreed between Anglian Water and 
the undertaker, both acting reasonably and without delay). 
(3) All parties involved in settling any difference must use best endeavours to do 
so within 14 days from the date of a dispute first being notified in writing by one 
party to the other and in the absence of the difference being settled within that 
period the expert must be appointed within 21 days of the notification of the 
dispute. 
(4) The costs and fees of the expert and the costs of Anglian Water and the 
undertaker are payable by the parties in such proportions as the expert may 
determine. In the absence of such determination the costs and fees of the expert 
are payable equally by the parties who shall each bear their own costs. 
(5) The expert must— 

(a) invite the parties to make submission to the expert in writing and copied 
to the other party to be received by the expert within 14 days of the expert’s 
appointment; 
(b) permit a party to comment on the submissions made by the other party 
within 7 days of receipt of the submission; 
(c) issue a decision within 14 days of receipt of the submissions under sub-
paragraph (b); and 
(d) give reasons for the decision. 

(5) The expert must consider where relevant— 
(a) the development outcome sought by the undertaker; 
(b) the ability of the undertaker to achieve its outcome in a timely and cost-
effective manner; 
(c) the nature of the power sought to be exercised by the undertaker; 

disputes do not cause undue delay to the delivery of a 
nationally significant infrastructure project. 
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(d) the effectiveness, cost and reasonableness of proposals for mitigation 
arising from any party; 
(e) Anglian Water's service obligations and licence conditions; and 
(f) any other important and relevant consideration. 

(6) Any determination by the expert is final and binding, except in the case of 
manifest error in which case the difference that has been subject to expert 
determination may be referred to and settled by arbitration under article 20. 
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Robyn Northall

From: Claire Trolove < @anglianwater.co.uk>  
Sent: 23 June 2022 22:29 
To: Kate Ashworth < @wbd‐uk.com> 
Cc: Steve Leader < @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk> 
Subject: FW: ENRMF DCO 1 of 2 

Dear Kate 

I have been referred your email below. 

My understanding is that you may be referring to Anglian Water’s responses to the various risk assessments etc 
further to our Mark Froggatt’s last meeting with your client. Mark initial sent follow up information on that meeting 
on 1 June however it appears that was not received. Further to Gene Wilson requesting the information again I sent 
it on 16 June and Gene confirmed receipt. 

If the attached is not the comments you refer to please can you clarify and I will seek to have those sent over. Please 
note the information has been sent over two emails due to the size of the attachments. 

Kind regards 

Claire Trolove 
Solicitor 
Mobile: 

Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU 

From: Kate Ashworth < @wbd‐uk.com>  
Sent: 22 June 2022 20:46 
To: Darrell Crittenden < @anglianwater.co.uk> 
Cc:  @augeanplc.com; Darl Sweetland < @anglianwater.co.uk>; Rachel Sykes 
< @wbd‐uk.com>; Sophie Serdetschniy < @mjca.co.uk> 
Subject: RE: ENRMF DCO [WBDUK‐AC.FID103545882] 

*EXTERNAL MAIL* - Please be aware this mail is from an external sender - THINK BEFORE YOU
CLICK

Afternoon Darrell 

Further to my email below, as we have not had any comments back from Anglian Water and in light of discussions 
that took place during ISH3, we have submitted revised proposed protective provisions to the ExA at Deadline 6 with 
commentary to explain our proposed amendments. The document submitted is attached to this email for your review. 
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We would still like to try and agree a set of protective provisions before Deadline 7 if possible. Therefore, if you could 
respond on our proposed drafting by 6 July 2022, that would be much appreciated. 
 
Kind regards 
 
Kate  
 
 
Kate Ashworth 
Managing Associate 
Womble Bond Dickinson (UK) LLP  

d:  
m:  
t: +44 345 415 0000 
e: @wbd-uk.com 

 
 
Sign up for legal updates, e-newsletters and event invitations  

 

 

womblebonddickinson.
com  

 

 

From: Kate Ashworth  
Sent: 31 May 2022 13:51 
To: Darrell Crittenden < @anglianwater.co.uk> 
Cc:  @augeanplc.com; Darl Sweetland < @anglianwater.co.uk>; Rachel Sykes 
< @wbd‐uk.com>; Sophie Serdetschniy < @mjca.co.uk> 
Subject: RE: ENRMF DCO [WBDUK‐AC.FID103545882] 
 
Afternoon Darrell 
 
Apologies for the delay in responding on these protective provisions.  
 
We have reviewed these in light of the current ongoing discussions between our clients and in general are content the 
drafting works regardless of the standoffs which are still to be agreed. We have therefore made comments and 
amendments where necessary. 
 
I look forward to hearing from you with your comments. 
 
Kind regards 
 
Kate  
 

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 16 February 2022 18:03 
To: Rachel Sykes < @wbd‐uk.com>; Kate Ashworth < @wbd‐uk.com>; Sophie Serdetschniy 
< @mjca.co.uk> 
Cc:  @augeanplc.com; Darl Sweetland < @anglianwater.co.uk> 
Subject: ENRMF DCO 
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Hi, 
 

As agreed at our meeting, I’m sending over what we will now be using as our new standard for 
protective provisions, derived from what we had discussed in connection with the A428 DCO. My 
suggestion is that you look at the terms and if it is your opinion that there are no powers in the 
DCO for the particular sections of this to protect Anglian Water against, then let me know which, 
and why, and we’ll see what we can do about slimming these down to suit. 
 

The other thing for you to consider is how you’d like to approach the issue of operational work 
plans that may affect the water mains on the site. The statutory back‐stop, as I mentioned, is 
section 174 of the Water Industry Act 1991. If you’d like to use the protective provisions as a 
means of gaining the consent of Anglian Water (within the meaning of section 174(1)), then I’m 
sure we would be open to your suggestions as to how you would like to frame an appropriate 
amendment. 
 

I’ve thought again about paragraph 87(1) and your challenge that there is no certainty as to 
whether a particular activity is caught, and I don’t think it can be prescribed in that way. The main 
point is whether the works will “affect” the apparatus, and that depends on what the works are. 
Some works are really minor and can happily go right over an underground pipe (light traffic at 
right angles for example); other works are so damaging that even the maximum measurable width 
that I have heard of – 15 metres either side – would not serve well in authorising works beyond 
that distance. I can’t see any other way than leaving it up to the developer to ask if in doubt. 
 

Kind regards, 

����������	

����� 
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 
 

Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 

 
 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*---
-*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----
*----*---- 
The information contained in this message is likely to be confidential and may be legally privileged. 
The dissemination, distribution, copying or disclosure of this message, or its contents, is strictly 
prohibited unless authorised by Anglian Water. It is intended only for the person named as addressee. 
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Anglian Water cannot accept any responsibility for the accuracy or completeness of this message. 
Contracts cannot be concluded with us by email or using the Internet. If you have received this 
message in error, please immediately return it to the sender at the above address and delete it from 
your computer. Anglian Water Services Limited Registered Office: Lancaster House, Lancaster Way, 
Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU Registered in England No 2366656 
Please consider the environment before printing this email.--*----*----*----*----*----*----*----*----*--
--*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----*----*----*----*----*---
-*----*---*----*-----*----*----*----*----*----* 

 
 
Please consider the environment! Do you need to print this email?  

The information in this e‐mail and any attachments is confidential and may be legally privileged and protected by law.  @anglianwater.co.uk only is authorised 
to access this e‐mail and any attachments. If you are not  @anglianwater.co.uk, please notify  @wbd‐uk.com as soon as possible and delete any 
copies. Unauthorised use, dissemination, distribution, publication or copying of this communication or attachments is prohibited and may be unlawful. Information about 
how we use personal data is in our Privacy Policy on our website.  
 
Any files attached to this e‐mail will have been checked by us with virus detection software before transmission. Womble Bond Dickinson (UK) LLP accepts no liability for 
any loss or damage which may be caused by software viruses and you should carry out your own virus checks before opening any attachment. 
 
Content of this email which does not relate to the official business of Womble Bond Dickinson (UK) LLP, is neither given nor endorsed by it. 
 
This email is sent by Womble Bond Dickinson (UK) LLP which is a limited liability partnership registered in England and Wales under number OC317661. Our registered 
office is 4 More London Riverside, London, SE1 2AU, where a list of members' names is open to inspection. We use the term partner to refer to a member of the LLP, or an 
employee or consultant who is of equivalent standing. Our VAT registration number is GB123393627. 
 
Womble Bond Dickinson (UK) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms providing 
services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions 
of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see 
www.womblebonddickinson.com/legal notices for further details. 
 
Womble Bond Dickinson (UK) LLP is authorised and regulated by the Solicitors Regulation Authority (SRA number 449247).  
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Morning Claire
 
I am referring to my email of 31 May to Darrell which attached amended protective provisions for Anglin Water's review (see email chain
below).
 
These have now been superseded by our submissions made at Deadline 6 on the protective provisions (see Appendix A of ISH3
summary and the attachment on my last email).
 
Please may you review our suggested amendments and let me have any comments on the proposed changes by 6 July 2022.
 
Kind regards
 
Kate
 

Kate Ashworth
Managing Associate
Womble Bond Dickinson (UK) LLP

d:  
m:  
t:  +44 345 415 0000
e:  @wbd-uk.com

Sign up for legal updates, e-newsletters and event invitations

womblebonddickinson.com
  

From: Claire Trolove < @anglianwater.co.uk> 
Sent: 23 June 2022 22:29
To: Kate Ashworth < @wbd-uk.com>
Cc: Steve Leader < @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>
Subject: FW: ENRMF DCO 1 of 2
 
Dear Kate
 
I have been referred your email below.
 
My understanding is that you may be referring to Anglian Water’s responses to the various risk assessments etc further to our
Mark Froggatt’s last meeting with your client. Mark initial sent follow up information on that meeting on 1 June however it
appears that was not received. Further to Gene Wilson requesting the information again I sent it on 16 June and Gene confirmed
receipt.
 
If the attached is not the comments you refer to please can you clarify and I will seek to have those sent over. Please note the
information has been sent over two emails due to the size of the attachments.
 
Kind regards
 
 
Claire Trolove
Solicitor
Mobile: 

https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Fpreferences&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C1035b97f106e431450bb08da55bbaafc%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637916561767927693%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=AmBqb5Iv8aiwBj6hgJykR2XXzh4iqgbaTrDg%2BHLP99o%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Finsights%2Fnews%2Fwbd-acknowledged-financial-times-innovative-law-firm&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C1035b97f106e431450bb08da55bbaafc%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637916561767927693%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=BBKB7Np2QmfA9TagCDHeBevSwk5QsHB8Q0wRNqRconM%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C1035b97f106e431450bb08da55bbaafc%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637916561767927693%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=PrP8Lg7J9CZplEpCx8A3AR%2FI7d2loDfPqKrlXOTyUfU%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2Fwbd_uk&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C1035b97f106e431450bb08da55bbaafc%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637916561768084040%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=XSrWVMFuMVVolRTZ1By8AnV6BzQ7aHhKYKUEwL1IXkY%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fwomble-bond-dickinson-uk-llp%2F&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C1035b97f106e431450bb08da55bbaafc%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637916561768084040%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=RX%2Bq2mF9JNsIiyHAhsQ4A7Yz1N1yWGvxMXbMWK1PlWY%3D&reserved=0
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Robyn Northall

FW: DCO - Action Point - Provision of "as built" information Subject: 
Attachments: aukcw23216.pdf; US_71219_UtilitySearchMap_1.pdf; TG_KCP191_Utilities_UG.pdf; 

AU_KCWe28121 AWS GIS fields queries.xlsx

From: Gene Wilson  
Sent: 28 June 2022 16:57 
To: Claire Trolove < @anglianwater.co.uk> 
Cc:  @anglianwater.co.uk;  @anglianwater.co.uk 
Subject: RE: DCO ‐ Action Point ‐ Provision of "as built" information 

Dear Claire 
We have now had time to review the GIS information provided on the 21st June. We have the following 
comments and queries which we would be grateful for for urgent clarification: 

Location of Pipeline 

We attach drawing reference AU/KCW/06-22/23216 which shows the location information for the water
pipeline at the proposed western extension to ENRMF. 

The locations of the water pipeline shown in blue are those provided in the GIS files provided on 21 June
2022. These are the same locations as those shown on drawing reference “US_71219_UtilitySearchMap_1”
(attached) which were obtained as part of a utilities search carried out on behalf of MJCA by Atkins on 3
December 2018.  

The locations of the water pipeline shown in pink on the attached drawing reference AU/KCW/06-22/23216 
are those on which the site design is based and are determined based on site topographical data obtained
by MJCA in October and November 2019 and resistivity survey data obtained during the geophysical
investigation of the field undertaken by Tigergeo Limited in 2020. The information provided by Anglian Water
is not consistent with either the surveyed locations of the water pipeline markers on site and the geophysical
investigation of the proposed western extension which picked up the water pipeline. The result of the
geophysics investigation for this area of the site is attached for reference (TG_KCP191_Utilities_UG.pdf). As
the line of the water pipelines recorded during the geophysical investigation does not extend to the existing
field boundary pipeline markers located at the western extent of the site, the western extent of the pipeline 
has been extrapolated from the surveyed marker posts to the route shown on the Anglian Water services
plan and therefore still may be inaccurate. 

We would be grateful if Anglian Water could confirm their view on the most reliable data which should be 
used to delineate the location of the pipeline. Please could Anglian Water also confirm the method that they
would use to identify the precise location of the pipelines prior to the finalisation of the designs in this location
of the proposed development. 

Elevation of Pipeline 

The GIS files contain data recorded as “HEIGHT_AOD” of the pipeline at pipe joints. We have compared the
ground level at a number of these locations, based on survey and LiDAR data, in the table below. Based on
this comparison we conclude that the HEIGHT AOD data refers to approximate ground level rather than the
elevation of the pipe itself, particularly as most of the recorded height data is slightly above the recorded
ground level. 

Location Easting 
from GIS 

data 

Northing 
from GIS data 

HEIGHT_AOD 
from GIS data 

Ground 
level 
(m) 

Difference 
(m)



2

1 500207.07 300022.93 85.4 85.62 -0.22 
2 500926.42 299772.63 79.8 79.67 0.13 
3 500000.46 299980.46 89.2 88.37 0.83 
4 500000.05 300013.74 88.6 87.96 0.64 
5 500926.24 299769.49 79.7 79.60 0.10 
6 500452.91 299778.10 87.2 87.02 0.18 
7 500193.22 299980.28 86.6 86.19 0.41 

 
Please could Anglian Water confirm precisely what data is provided in the entry ‘HEIGHT_AOD’ with the GIS
files and which entry provides the information on the burial depth of the pipe crown at each location.  
 
Clarification of other data 
 
Please could Anglian Water provide information to clarify the meaning hence interpretation of all the
information provided in all the attribute tables, in particular the tables headed ‘Mainspipe’ and ‘water joint’.
We attach a file (AU_KCWe28121 AWS GIS fields queries) showing examples of the extracted attribute data
and acronyms and would be grateful if the clarification of the meanings of the information could be provided
as a matter of urgency. 
 
Hopefully in Mark’s absence you will be able to identify someone in your technical team who can respond 
on these matters as soon as possible. 
 
If you have any queries regarding any of these matters, please do not hesitate to contact us. 
Kind regards 
Gene 
 

From: Gene Wilson  
Sent: 21 June 2022 13:29 
To: Claire Trolove < @anglianwater.co.uk> 
Subject: RE: DCO ‐ Action Point ‐ Provision of "as built" information 
 
Dear Claire 
Received with thanks. 
Best regards 
Gene 
 

From: Claire Trolove < @anglianwater.co.uk>  
Sent: 21 June 2022 12:52 
To: Gene Wilson < @augean.co.uk> 
Subject: DCO ‐ Action Point ‐ Provision of "as built" information 
 
 

Dear Gene 
 
Pursuant to action point 6a as set out in ISH3, please find attached documents containing information on Anglian 
Water’s main which cross your site. 
 
Please note that this information is provided as shape files (and others) which can be used by third parties (such as 
yourselves) to load onto your GIS platform. My understanding is that they can also be opened through Google 
Earth/ESRI etc. 
 
Please accept our apologies for these not being submitted on Friday. 
 
Kind regards 
 



3

 

 
Claire Trolove 
Solicitor 
Mobile:   
 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU 
 
 
 
 
 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*---
-*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----
*----*---- 
The information contained in this message is likely to be confidential and may be legally privileged. 
The dissemination, distribution, copying or disclosure of this message, or its contents, is strictly 
prohibited unless authorised by Anglian Water. It is intended only for the person named as addressee. 
Anglian Water cannot accept any responsibility for the accuracy or completeness of this message. 
Contracts cannot be concluded with us by email or using the Internet. If you have received this 
message in error, please immediately return it to the sender at the above address and delete it from 
your computer. Anglian Water Services Limited Registered Office: Lancaster House, Lancaster Way, 
Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU Registered in England No 2366656 
Please consider the environment before printing this email.--*----*----*----*----*----*----*----*----*--
--*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----*----*----*----*----*---
-*----*---*----*-----*----*----*----*----*----* 
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Robyn Northall

FW: AWS GIS fields queries & Diversion Costs Subject: 
Attachments: image001.jpg; Copy of AU_KCWe28121 AWS GIS fields queries (003).xlsx

From: Mark Froggatt < @anglianwater.co.uk> 
Date: 5 July 2022 at 18:22:50 BST 
To: Gene Wilson < @augean.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk> 
Subject: AWS GIS fields queries & Diversion Costs 

Gene, 
Hopefully this will follow the test email – please confirm receipt  
I have provided a clarification as to our GIS nomenclature and outline (high level) costs on a number 
of relocation options. 
I’m sure we can, as indicated, propose Protective Provisions we require and Response to Material 
Change for discussion / agreement in short order. 
Best regards 
Mark 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*---
-*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----
*----*----*----*----*----*----*----*---- 
The information contained in this message is likely to be confidential and may be legally 
privileged. The dissemination, distribution, copying or disclosure of this message, or its 
contents, is strictly prohibited unless authorised by Anglian Water. It is intended only for 
the person named as addressee. Anglian Water cannot accept any responsibility for the 
accuracy or completeness of this message. Contracts cannot be concluded with us by 
email or using the Internet. If you have received this message in error, please 
immediately return it to the sender at the above address and delete it from your 
computer. Anglian Water Services Limited Registered Office: Lancaster House, Lancaster 
Way, Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU Registered in 
England No 2366656 Please consider the environment before printing this email.--*----
*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----
*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----
*----*----* 
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Robyn Northall

FW: AWS GIS fields queries & Diversion Costs Subject: 
Attachments: image001.jpg; Copy of AU_KCWe28121 AWS GIS fields queries (003).xlsx

From: Gene Wilson < @augean.co.uk> 
Date: 5 July 2022 at 19:12:41 BST 
To: Mark Froggatt < @anglianwater.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk> 
Subject: Re: AWS GIS fields queries & Diversion Costs 

Hi Mark 
Thanks for this, gratefully received. 

I look forward to receiving your proposed PPs. 
Cheers  
Gene 

On 5 Jul 2022, at 18:22, Mark Froggatt < @anglianwater.co.uk> wrote: 

Gene, 
Hopefully this will follow the test email – please confirm receipt  
I have provided a clarification as to our GIS nomenclature and outline (high level) 
costs on a number of relocation options. 
I’m sure we can, as indicated, propose Protective Provisions we require and 
Response to Material Change for discussion / agreement in short order. 
Best regards 
Mark 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---
*----*-----*----*----*----*----*----*----*----*----*----*----*----*----*----
*----*---*----*-----*----*----*----*----*----*----*----*----*----*---- 
The information contained in this message is likely to be confidential and 
may be legally privileged. The dissemination, distribution, copying or 
disclosure of this message, or its contents, is strictly prohibited unless 
authorised by Anglian Water. It is intended only for the person named as 
addressee. Anglian Water cannot accept any responsibility for the 
accuracy or completeness of this message. Contracts cannot be concluded 
with us by email or using the Internet. If you have received this message 
in error, please immediately return it to the sender at the above address 
and delete it from your computer. Anglian Water Services Limited 
Registered Office: Lancaster House, Lancaster Way, Ermine Business Park, 
Huntingdon, Cambridgeshire, PE29 6XU Registered in England No 
2366656 Please consider the environment before printing this email.--*---
-*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----
*-----*----*----*----*----*----*----*----*----*----*----*----*----*----*----
*---*----*-----*----*----*----*----*----* 
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Afternoon Claire
I just wanted to send a polite reminder about the draft protective provisions attached and to make you aware that I am going on
maternity leave on 8 July. Therefore, please may you ensure my colleagues @Elizabeth Tones and @Claire Brook are copied into all
future correspondence regarding this matter.
Many thanks
Kate

Kate Ashworth
Managing Associate
Womble Bond Dickinson (UK) LLP

d:

t: +44 345 415 0000
e: @wbd-uk.com

Sign up for legal updates, e-newsletters and event
invitations

womblebonddickinson.com
 

From: Kate Ashworth 
Sent: 24 June 2022 09:29
To: Claire Trolove < @anglianwater.co.uk>
Cc: Steve Leader < @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>; Rachel Sykes
( @wbd-uk.com) < @wbd-uk.com>; Sophie Serdetschniy < @mjca.co.uk>; Peter Oldfield
< @augean.co.uk>
Subject: RE: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]
Morning Claire
I am referring to my email of 31 May to Darrell which attached amended protective provisions for Anglin Water's review (see email chain
below).
These have now been superseded by our submissions made at Deadline 6 on the protective provisions (see Appendix A of ISH3
summary and the attachment on my last email).
Please may you review our suggested amendments and let me have any comments on the proposed changes by 6 July 2022.
Kind regards
Kate

From: Claire Trolove < @anglianwater.co.uk> 
Sent: 23 June 2022 22:29
To: Kate Ashworth < @wbd-uk.com>
Cc: Steve Leader < @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>
Subject: FW: ENRMF DCO 1 of 2
Dear Kate
I have been referred your email below.
My understanding is that you may be referring to Anglian Water’s responses to the various risk assessments etc further to our
Mark Froggatt’s last meeting with your client. Mark initial sent follow up information on that meeting on 1 June however it
appears that was not received. Further to Gene Wilson requesting the information again I sent it on 16 June and Gene confirmed
receipt.
If the attached is not the comments you refer to please can you clarify and I will seek to have those sent over. Please note the
information has been sent over two emails due to the size of the attachments.
Kind regards

mailto:Elizabeth.Tones@wbd-uk.com
mailto:Claire.Brook@wbd-uk.com
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Fpreferences&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=3rSJ4rCy4eLRTru7kitHwxk7OpeIMTlbFs0sofmGXu8%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Fpreferences&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=3rSJ4rCy4eLRTru7kitHwxk7OpeIMTlbFs0sofmGXu8%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk%2Finsights%2Fnews%2Fwbd-acknowledged-financial-times-innovative-law-firm&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=a8nHs9KOzWpi2p8ik7kuNzaalFGjtj7Dk2pxFRc%2FhVY%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.womblebonddickinson.com%2Fuk&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=sdll4tCqqXKEoUyg%2BHd2D3qVM%2BPcnbwon6Bj%2FEgvaY4%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2Fwbd_uk&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=O8fwhhIZ3xKSb1QagD%2FMcZSLVbk9rad86xijM8WEnwI%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fwomble-bond-dickinson-uk-llp%2F&data=05%7C01%7CMailboxIncoming%40mjca.co.uk%7C581c7cefe6fb4593b7ba08da5f78b371%7C2aa3058ee6b74553858539ec9f3bf572%7C0%7C0%7C637927269474254161%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=1S76Q9IeVdMwHpKW3zoIMgkh3Zhku16IIEKlzjqhXeo%3D&reserved=0














ENRMF WESTERN EXTENSION DCO:  DEADLINE 6 SUBMISSION

APPLICANT'S PROPOSED DRAFTING FOR THE PROTECTION OF ANGLIAN WATER

[bookmark: _Toc97886148][bookmark: _Toc97886152]
INTRODUCTION

The Applicant has included standard protective provisions for the benefit of water undertakers in its dDCO [REP4-005], but Anglian Water (AW) have requested bespoke provisions. Drafting was issued to the Applicant for consideration in March 2022.

The Applicant reverted to AW with comments on their bespoke Protective Provisions on 31 May 2022.  AW made submissions at ISH3 that they were not content with the protective provisions as drafted, but provided no further details.  The Applicant has not yet had a substantive response on the proposed drafting. 

The purpose of Table 1 is to set out the Applicant's proposed changes to the bespoke set of Protective Provisions requested by AW and the explanation for each change to assist the ExA.

Unless agreement can be reached with AW before Deadline 7, the Applicant's proposed drafting will be incorporated into the dDCO at Deadline 7.
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Table 1: Summary of proposed changes to the Protective Provisions in favor of Anglian Water Services Limited 

		Paragraph number

		Protective Provision wording with proposed changes shown in tracks

		Applicant's explanation for change 



		1. Application 

		Application 



For the protection of Anglian Water the following provisions have effect, unless otherwise agreed in writing between the undertaker and Anglian Water. 

		N/A



		2. Interpretation 

		Interpretation 



In this Part of this Schedule— 

“1991 Act” means the New Roads and Street Works Act 1991; 

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its statutory functions in a manner no less efficient than previously; 

“Anglian Water” means Anglian Water Services Limited; 

“apparatus” means: 

(a) works, mains, pipes or other apparatus belonging to or maintained by Anglian Water for the purposes of water supply and sewerage; 

(b) any drain or works vested in Anglian Water under the Water Industry Act 1991; 

(c) any sewer which is so vested or is the subject of a notice of intention to adopt given under section 102(4) of that Act or an agreement to adopt made under section 104 of that Act, 

(d) any drainage system constructed for the purpose of reducing the volume of surface water entering any public sewer belonging to Anglian Water, 

and 

(e) includes a sludge main, disposal main or sewer outfall and any manholes, ventilating shafts, pumps or other accessories forming part of any such sewer, drain or works, and includes any structure in which apparatus is or is to be lodged or which gives or will give access to apparatus; 

and for the purpose of this definition, where words are defined by section 219 of that Act, they shall be taken to have the same meaning 

“functions” includes powers and duties; 

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, calculations, risk assessments and other documents that are reasonably necessary properly and sufficiently to describe the works to be executed; 





		All redundant definitions have been removed



		3. On Street Apparatus

		On street apparatus



This Part of this Schedule does not apply to apparatus in respect of which the relations between the undertaker and Anglian Water are regulated by th5 e provisions of Part 3 of the 1991 Act. [only for use where the undertaker has powers under part 3 of the New Roads and Street Works Act 1991] 



		The relevant powers are not included in dDCO, so this drafting has been removed. 



		4. Apparatus in stopped up streets 

		Apparatus in stopped up streets 



(1) Where any street is stopped up under article 18 (permanent stopping up and restriction of use of streets and private means of access), where Anglian Water has apparatus in the street or accessed by virtue of that street, it has the same powers and rights in respect of that apparatus as it enjoyed immediately before the stopping up and the undertaker must grant to Anglian Water legal easements reasonably satisfactory to Anglian Water in respect of such apparatus and access to it, but nothing in this paragraph affects any right of the undertaker or of Anglian Water to require the removal of that apparatus under paragraph 85 or the power of the undertaker to carry out works under paragraph 87.



(2) Regardless of the temporary stopping up or diversion of any highway under the powers conferred by article 17 (temporary alteration, diversion, prohibition and restriction of the use of streets), Anglian Water is at liberty at all times to take all necessary access across any such stopped up highway and to execute and do all such works and things in, upon or under any such highway as may be reasonably necessary or desirable to enable it to maintain any apparatus which at the time of the stopping up or diversion was in that highway.

		No streets are being stopped up as part of the Proposed Development, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		5. Protective works to buildings

		Protective works to buildings



The undertaker, in the case of the powers conferred by article 22 (protective work to buildings ), must exercise those powers so as not to obstruct or render less convenient the access to any apparatus.



		This power is not included in the dDCO, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		6. Acquisition of land



		Acquisition of land



Regardless of any provision in this Order or anything shown on the land plans, the undertaker must not acquire any apparatus otherwise than by agreement.

		As there are no compulsory acquisition powers included in the dDCO, the land plan does not link to any powers and is not a certified document, so is solely informative. It is therefore not appropriate to refer to this plan in these PPs. 



		7. Removal of apparatus 

		Removal of apparatus 



(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest in any land in which any apparatus is placed or requires that Anglian Water’s apparatus is relocated or diverted, that apparatus must not be removed under this Part of this Schedule, and any right of Anglian Water to maintain that apparatus in that land must not be extinguished, until 

(a) alternative apparatus has been constructed and is in operation to the reasonable satisfaction of Anglian Water in accordance with sub-paragraphs (2) to (8); and

(b) facilities and rights have been secured for that alternative apparatus in accordance with paragraph 86.

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the undertaker must give to Anglian Water 28 days’ written notice of that requirement, together with a plan of the work proposed, and of the proposed position of the alternative apparatus to be provided or constructed and in that case (or if in consequence of the exercise of any of the powers conferred by this Order an undertaker reasonably needs to remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to Anglian Water the necessary facilities and rights for the construction of alternative apparatus in other land of the undertaker and subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such apparatus is to be constructed Anglian Water must, on receipt of a written notice to that effect from the undertaker, as soon as reasonably possible use its best endeavours to obtain the necessary facilities and rights in the land in which the alternative apparatus is to be constructed.

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed between Anglian Water and the undertaker or in default of agreement settled by arbitration in accordance with article 54 (arbitration).

(5) Anglian Water must, after the alternative apparatus to be provided or constructed has been agreed or settled by arbitration in accordance with article 54, and after the grant to Anglian Water of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed without unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to remove any apparatus required by the undertaker to be removed under the provisions of this Part of this Schedule.

(6) Regardless of anything in sub-paragraph (5), if Anglian Water gives notice in writing to the undertaker that it desires the undertaker to execute any work, or part of any work in connection with the construction or removal of apparatus in any land of the undertaker or to the extent that Anglian Water fails to proceed with that work in accordance with sub-paragraph (5) or the undertaker and Anglian Water otherwise agree, that work, instead of being executed by Anglian Water, must be executed by the undertaker without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian Water.

(7) If Anglian Water fails either reasonably to approve, or to provide reasons for its failure to approve along with an indication of what would be required to make acceptable, any proposed details relating to required removal works under sub-paragraph (2) within 28 days of receiving a notice of the required works from the undertaker, then such details are deemed to have been approved. For the avoidance of doubt, any such “deemed consent” does not extend to the actual undertaking of the removal works, which shall remain the sole responsibility of Anglian Water or its contractors.

(8) Whenever alternative apparatus is to be or is being substituted for existing apparatus, the undertaker shall, before taking or requiring any further step in such substitution works, use best endeavours to comply with Anglian Water’s reasonable requests for a reasonable period of time to enable Anglian Water to:

(a) make network contingency arrangements; or

(b) bring such matters as it may consider reasonably necessary to the attention of end users of the utility in question.

		As discussed at ISH3, the Applicant has not applied for the powers to relocate the apparatus within the Order limits, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		8. Facilities and rights for alternative apparatus 

		Facilities and rights for alternative apparatus 



(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to a utility undertaker facilities and rights for the construction and maintenance in land of the undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and rights are to be granted upon such terms and conditions as may be agreed between the undertaker and Anglian Water or in default of agreement settled by arbitration in accordance with article 54 (arbitration).

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, are in the opinion of the arbitrator less favourable on the whole to Anglian Water than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which those facilities and rights are subject, the arbitrator must make such provision for the payment of compensation by the undertaker to Anglian Water as appears to the arbitrator to be reasonable having regard to all the circumstances of the particular case.

(3) Such facilities and rights as are set out in this paragraph are deemed to include any statutory permits granted to the undertaker in respect of the apparatus in question, whether under the Environmental Permitting Regulations 2010 or other legislation.

		As above, the dDCO includes no powers to remove apparatus, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		9. Retained apparatus 



		Retained apparatus

(1) Not less than 28 days before starting the execution of any works in, on or under any land purchased, held, appropriated or used under this Order that are near to, or will or may affect, any apparatus (or any means of access to it) the removal of which has not been required by the undertaker under paragraph 85 (2), the undertaker must submit to Anglian Water a plan of the works to be executed.

		The paragraph referred to has been removed, so the cross reference has also been removed.



		

		(2) Those works must be executed only in accordance with the plan submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be made in accordance with sub-paragraph (3) by Anglian Water for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and Anglian Water is entitled to watch and inspect the execution of those works. 

		The Applicant is of the view that this provision would apply to any crossing points and would allow AW to impose reasonable conditions in relation to those crossing points.



		

		(4) If Anglian Water in accordance with sub-paragraph (3) and in consequence of the works proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the undertaker of that requirement, paragraphs 1 to 3 and 6 to 8 apply as if the removal of the apparatus had been required by the undertaker under paragraph 85(2).

		As above, the dDCO includes no powers to remove apparatus, so the Applicant does not consider this provision to be relevant to the Proposed Development.  



		

		(7) For the purposes of sub-paragraph (1) and without prejudice to the generality of the principles set out in that sub-paragraph, works are deemed to be in land near Anglian Water’s apparatus (where it is a pipe) if those works fall within the water pipeline standoff distance approved pursuant to Schedule 2 Requirement 19. following  distances measured from the medial line of such apparatus:

(a) 2.25 metres where the diameter of the pipe is less than 150 millimetres;

(b) 3 metres where the diameter of the pipe is between 150 and 450 millimetres

(c) 4.5 metres where the diameter of the pipe is between 451 and 750 millimetres; and

(d) 6 metres where the diameter of the pipe exceeds 750 millimetres.

		The definition of "near" has been updated to align with the water pipeline standoff which is to be approved pursuant to requirement 19. This will be a greater distance than the distances set out in AW's template PPs and therefore is felt to provide adequate protection for AW.



		10. Expenses and costs 

		Expenses and costs 

(1) Subject to the following provisions of this paragraph, the undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the inspection, removal, alteration or protection of any apparatus or the construction of any new apparatus which may be required in consequence of the execution of any such works as are referred to in this Part of this Schedule. 

(2) There must be deducted from any sum payable under subparagraph (1) the value of any apparatus removed under the provisions of this Part of this Schedule that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed at a depth greater than the depth at which the existing apparatus was situated, and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined by arbitration in accordance with article 20 (arbitration) to be necessary, then, if such placing involves cost in the construction of works under this Part of this Schedule exceeding that which would have been involved if the apparatus placed had been of the existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-paragraph would be payable to Anglian Water by virtue of subparagraph (1) must be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been agreed or had been so determined. 



		N/A



		11. Indemnity 

		Indemnity

(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of any such works referred to in paragraphs 83 or 85(2),  or by reason of any subsidence resulting from such development or works, any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view of its intended removal for the purposes of those works) or property of Anglian Water, or there is any interruption in any service provided, or in the supply of any goods, by Anglian Water, the undertaker must—

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages, penalty or costs incurred by the undertaker, 

by reason or in consequence of any such damage or interruption. 



		The paragraph referred to has been removed, so the cross reference has also been removed.



		

		(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker or in accordance with a plan approved by Anglian Water or in accordance with any requirement of Anglian Water or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker from liability under the provisions of sub-paragraph (1) unless Anglian Water fails to carry out and execute the works properly with due care and attention and in a skilful and professional like manner or in a manner that does not accord with the approved plan. 



		N/A



		

		(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to:

(a) any damage or interruption to the extent that it is attributable to the unlawful or unreasonable act, neglect or default of Anglian Water, its officers, servants, contractors or agents.

(b) any part of the authorised development carried out by Anglian Water in the exercise of any functions conferred by this Order pursuant to a transfer of benefit under article 7; or 

(c) any indirect or consequential loss of any third party (including but not limited to loss of use, revenue, profit, contract, production, increased cost of working) arising from any such damage or interruption, which is not reasonably foreseeable. 



		The Applicant has sought to impose reasonable limitations on its liability.



		

		(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no settlement or compromise is to be made, without the consent of the undertaker (such consent not to be unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to resist the claim or demand. 



		N/A



		

		(5) Anglian Water must act reasonably in relation to any claim or demand served under subparagraph (1) and use its reasonable endeavours to mitigate and to minimise any costs, expenses, loss, demands and penalties to which a claim or demand under subparagraph (1) applies. 

		On the basis an indemnity is being provided, the Applicant has included a reasonable requirement for AW to mitigate its losses.



		12. Cooperation

		(1) Where in consequence of the proposed construction of any of the authorised development, the undertaker or Anglian Water requires the removal of apparatus under paragraph 85(2) or Anglian Water makes requirements for the protection or alteration of apparatus under paragraph 9, the undertaker must use all reasonable endeavours to co-ordinate the execution of the works in the interests of safety and the efficient and economic execution of the authorised development and taking into account the need to ensure the safe and efficient operation of Anglian Water’s undertaking, using existing processes where requested by Anglian Water, provided it is appropriate to do so, and Anglian Water must use all reasonable endeavours to co-operate with the undertaker for that purpose. 

(2) Where the undertaker identifies any apparatus which may belong to or be maintainable by Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian Water, it shall inform Anglian Water of the existence and location of the apparatus as soon as reasonably practicable. 

(3) Nothing in this Part of this Schedule affects the provisions of any enactment or agreement regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid or erected in land belonging to the undertaker on the date on which this Order is made. 

(4) The undertaker and Anglian Water may by written agreement substitute any period of time for those periods set out in this Part of this Schedule. 



		The paragraph referred to has been removed, so the cross reference has also been removed.



		13. Monitoring

		Monitoring 



Where in relation to the proposed construction of any of the authorised development, Anglian Water reasonably require leak detection monitoring and/or monitoring of the water level in the pipe bedding material to be installed ("pipe bedding monitoring"), and give written notice to the undertaker of that requirement, the following provisions apply: 

(a) Any leak detection monitoring and pipe bedding monitoring to be installed in land of the undertaker under this Part of this Schedule must be constructed in such manner and in such situation as may be agreed between Anglian Water and the undertaker or in default of agreement settled by arbitration in accordance with article 20 (arbitration). 

(b) Anglian Water must, after the leak detection monitoring and pipe bedding monitoring to be installed has been agreed or settled by arbitration in accordance with article 20, and after the grant to Anglian Water of any such necessary facilities and rights over the land, proceed without unnecessary delay to construct and bring into operation the agreed leak detection monitoring and pipe bedding monitoring. 

(c)  The undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the installation of any leak detection and pipe bedding monitoring apparatus.  

(d) If Anglian Water gives notice in writing to the undertaker that it desires the undertaker to execute any work, or part of any work in connection with the installation of leak detection or pipe bedding monitoring apparatus or the undertaker and Anglian Water otherwise agree, that work, instead of being executed by Anglian Water, must be executed by the undertaker without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian Water at the cost of the undertaker. 

(e) Anglian Water must share all monitoring data arising from the installation of the leak detection monitoring and pipe bedding monitoring with the undertaker on a quarterly basis.



		The Applicant has included a provision to deal with the installation of additional monitoring apparatus if deemed necessary by AW.

This apparatus is not considered to be mitigation necessary to make the development acceptable in planning terms, but it has been identified as an additional measure which could be installed to further reduce any risks.

The Applicant is willing to install the necessary apparatus at its own cost if Anglian Water makes such a request, provided the monitoring data is shared with Augean. 





		14. Arbitration



		[bookmark: _Ref521573127]Expert determination



[bookmark: _Ref521574442](1) Article 20 (arbitration) shall apply to any difference as to the legal interpretation of this Schedule and as provided for in sub–paragraph (6).

(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6) any difference under this Part of this Schedule must be referred to and settled by a single independent and suitable person who holds appropriate professional qualifications and is a member of a professional body relevant to the matter in dispute acting as an expert, such person to be agreed by the differing parties or, in the absence of agreement, identified by the President of the Institution of Civil Engineers or the President of the Institution of RICS or the President of the Institution of Engineering and Technology (as relevant and agreed between Anglian Water and the undertaker, both acting reasonably and without delay).

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days from the date of a dispute first being notified in writing by one party to the other and in the absence of the difference being settled within that period the expert must be appointed within 21 days of the notification of the dispute.

(4) The costs and fees of the expert and the costs of Anglian Water and the undertaker are payable by the parties in such proportions as the expert may determine. In the absence of such determination the costs and fees of the expert are payable equally by the parties who shall each bear their own costs.

(5) The expert must—

(a) invite the parties to make submission to the expert in writing and copied to the other party to be received by the expert within 14 days of the expert’s appointment;

[bookmark: _Ref521574464](b) permit a party to comment on the submissions made by the other party within 7 days of receipt of the submission;

(c) issue a decision within 14 days of receipt of the submissions under sub-paragraph (b); and

(d) give reasons for the decision.

(5) The expert must consider where relevant—

(a) the development outcome sought by the undertaker;

(b) the ability of the undertaker to achieve its outcome in a timely and cost-effective manner;

(c) the nature of the power sought to be exercised by the undertaker;

(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party;

(e) Anglian Water's service obligations and licence conditions; and

(f) any other important and relevant consideration.

[bookmark: _Ref521574371](6) Any determination by the expert is final and binding, except in the case of manifest error in which case the difference that has been subject to expert determination may be referred to and settled by arbitration under article 20.



		The Applicant has inserted a provision to clarify how any disputes arising under the protective provisions should be dealt with. This is required to ensure any disputes do not cause undue delay to the delivery of a nationally significant infrastructure project.
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Robyn Northall

Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 07 July 2022 14:58 
To: Kate Ashworth < @wbd‐uk.com> 
Cc: Claire Trolove < @anglianwater.co.uk>; Steve Leader < @anglianwater.co.uk>; Mark Froggatt 
< @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>; Elizabeth Tones 
< @wbd‐uk.com>; Claire Brook < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Hi Kate, 
 
I’ve updated the draft protective provisions to reflect the conversations that our respective clients 
had this week, whilst still approving and incorporating the alterations you had previously sent. 
Have a look and see what you think, and then perhaps you and I can have a discussion. I’ve tried to 
resolve the issue of what happens where Anglian Water imposes a reasonable condition on a 
“work‐near” that the undertaker is unable to work with – normally that would be a diversion 
under the CPO powers, but as the DCO won’t include them, I have made reference to section 185 
of the Water Industry Act 1991. 
 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 

 
Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
 
 
 

From: Kate Ashworth < @wbd‐uk.com>  
Sent: 06 July 2022 18:55 
To: Claire Trolove < @anglianwater.co.uk> 
Cc: Steve Leader < @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>; Rachel Sykes 
< @wbd‐uk.com>; Sophie Serdetschniy < @mjca.co.uk>; Elizabeth Tones < @wbd‐
uk.com>; Peter Oldfield < @augean.co.uk>; Claire Brook < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
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Robyn Northall

From: Mailbox Incoming
Subject: FW: AWS GIS fields queries & Diversion Costs

From: Gene Wilson  
Sent: 07 July 2022 09:33 
To: Mark Froggatt < @anglianwater.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk>;  @anglianwater.co.uk 
Subject: RE: AWS GIS fields queries & Diversion Costs 
 
Hi Mark 
Thank you for the GIS clarification which we have now reviewed. Can I draw to your attention that the three pipeline 
diversion options with costings are all the same? 
 
Are you still on track to provide the Protective Provisions by tomorrow? 
 
Best regards 
Gene 
 

From: Mark Froggatt < @anglianwater.co.uk>  
Sent: 05 July 2022 18:22 
To: Gene Wilson < @augean.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk> 
Subject: AWS GIS fields queries & Diversion Costs 
 
 

Gene, 
Hopefully this will follow the test email – please confirm receipt  
I have provided a clarification as to our GIS nomenclature and outline (high level) costs on a number of relocation 
options. 
I’m sure we can, as indicated, propose Protective Provisions we require and Response to Material Change for 
discussion / agreement in short order. 
Best regards 
Mark 

 
 
 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*---
-*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----
*----*---- 
The information contained in this message is likely to be confidential and may be legally privileged. 
The dissemination, distribution, copying or disclosure of this message, or its contents, is strictly 
prohibited unless authorised by Anglian Water. It is intended only for the person named as addressee. 
Anglian Water cannot accept any responsibility for the accuracy or completeness of this message. 
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Contracts cannot be concluded with us by email or using the Internet. If you have received this 
message in error, please immediately return it to the sender at the above address and delete it from 
your computer. Anglian Water Services Limited Registered Office: Lancaster House, Lancaster Way, 
Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU Registered in England No 2366656 
Please consider the environment before printing this email.--*----*----*----*----*----*----*----*----*--
--*----*----*----*----*----*---*----*-----*----*----*----*----*----*----*----*----*----*----*----*----*---
-*----*---*----*-----*----*----*----*----*----* 
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Robyn Northall

Subject: FW: AWSL - Comments on DCO NMA

From: Claire Trolove < @anglianwater.co.uk> 
Date: 8 July 2022 at 14:58:35 BST 
To: Gene Wilson < @augean.co.uk> 
Cc: ENRMFextension@planninginspectorate.gov.uk 
Subject: AWSL ‐ Comments on DCO NMA 

  

Dear Gene 
Please find below Anglian Water’s response to Augean consultation. 
Anglian Water welcomes the consultation on non‐ material change application by Augean which 
seeks to increase the stand‐off distances from Anglian Water’s two high pressure water mains 
pipelines which supply drinking water to customers in the Peterborough area.  
Anglian Water has considered the revised protective provisions drafted by Augean. We have sent 
Augean an updated set of provisions to ensure that they provide clarity on the protection provided 
for the public water supply and enable safe and effective access to the two pipelines in the event of 
a pipe leak or burst.  
Anglian Water’s position is that the 30m standoff distance either side of the two pipes needs to be 
free of limitations to access and safety. This includes fencing and the relocation of the high voltage 
cable. The draft protective provisions enable an agreement between the parties on works within the 
30m including crossing location, design, construction and operation.  
Anglian Water welcomes the agreement with Augean to include indemnification in the protective 
provisions as this ensures that in the event of a pipe leak or burst caused by the development the 
cost is not passed on to Anglian Water customers. 
Anglian Water confirms that all works required as a result of the project by Augean including 
monitoring of the pipes’ condition and the flow of surface water into the area around the pipes will 
be notified to Augean in order that the costs of those works can be charged to or funded by Augean. 
Subject to the agreement on the protective provisions we would welcome Augean drafting and 
sending Anglian Water a draft statement of common ground on or before 13 July so that this can be 
agreed and submitted by Augean ahead of deadline 7 on 20 July.  
This emails has also been copied to the Examining Authority for completeness. 
Kind regards 

 
Claire Trolove 
Solicitor 
Mobile:   
 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU 
 

--*----*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*---
-*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----
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*----*----*----*----*----*----*----*---- 
The information contained in this message is likely to be confidential and may be legally 
privileged. The dissemination, distribution, copying or disclosure of this message, or its 
contents, is strictly prohibited unless authorised by Anglian Water. It is intended only for 
the person named as addressee. Anglian Water cannot accept any responsibility for the 
accuracy or completeness of this message. Contracts cannot be concluded with us by 
email or using the Internet. If you have received this message in error, please 
immediately return it to the sender at the above address and delete it from your 
computer. Anglian Water Services Limited Registered Office: Lancaster House, Lancaster 
Way, Ermine Business Park, Huntingdon, Cambridgeshire, PE29 6XU Registered in 
England No 2366656 Please consider the environment before printing this email.--*----
*----*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----
*----*----*----*----*----*----*----*----*----*----*----*----*---*----*-----*----*----*----
*----*----* 
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Robyn Northall

Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Elizabeth Tones < @wbd‐uk.com>  
Sent: 13 July 2022 19:00 
To: Claire Trolove < @anglianwater.co.uk> 
Cc: Claire Brook < @wbd‐uk.com> 
Subject: FW: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

*EXTERNAL MAIL* - Please be aware this mail is from an external sender - THINK BEFORE YOU 
CLICK 

 

Claire 
 
Further to the updated draft protective provisions shared by Darrell, there are a few key points it would be useful to
clarify before we revert with updated drafting.  
 

1. We note that the definition for 'Apparatus' has been modified and a new definition for 'Alternative Apparatus'
added. The Grid References provided in this definition exceed the Order limits for the proposed development
and go beyond Augean's landholding. It is not considered appropriate or proportionate for Augean's
commitments regarding Anglian Water's apparatus to extend beyond the Order limits of the proposed 
development. Additionally, without the requisite land interests, Augean would not be able to make the
associated commitments required.  

 
2. At paragraph [39](4) you have introduced wording on section 185 of the Act, which could require Augean to

make and maintain a corresponding application to Anglian Water under section 185 of the Act at the request
of Anglian Water. Please could you confirm why this is considered necessary, particularly in light of the
clarification you have added at sub-paragraph (1)? 

 
3. At paragraph [39](7) you have removed reference to Requirement 19 and fixed the standoff distance to 30

metres. Please could I check whether you have any comments on our proposed wording for Requirement 19.
If this is agreed, we suggest it might be simplest to retain the cross-reference here, the point being that the
precise stand-off distance will be agreed at a later date pursuant to requirement 19 and the intention is not to
fix it at this stage. Additionally, by way of clarification, the proposed maximum stand off of 30m includes the
electricity cable too. The amended table at DEC Annex DEC B submitted with the NMC makes this clear. At
the meeting of the 5th July with Mark Frogatt I understand that the position of the electricity cable was
specifically discussed and agreed that if up to a 30m standoff was applied it would include the electricity cable
in a position to be agreed with Anglian. Perhaps you could follow up with Mark to check this position is agreed.

 
Please can I also clarify that Anglian Water are not intending to make any further response on the NMC proposed in
addition to your email dated 8 July 2022 that was copied to the ExA? 
 
Do let me know if it would help to discuss any of this in further detail. 
 
Kind regards 
 
Lizzie 
 
 
Elizabeth Tones 
Solicitor 
Womble Bond Dickinson (UK) LLP  

d:  
m:  
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t: +44 345 415 0000 
e: @wbd-uk.com 

 
 
Sign up for legal updates, e-newsletters and event invitations  

 

womblebonddickinson.
com  

 

 

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 07 July 2022 14:58 
To: Kate Ashworth < @wbd‐uk.com> 
Cc: Claire Trolove < @anglianwater.co.uk>; Steve Leader < @anglianwater.co.uk>; Mark Froggatt 
< @anglianwater.co.uk>; Darl Sweetland < @anglianwater.co.uk>; Elizabeth Tones 
< @wbd‐uk.com>; Claire Brook < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Hi Kate, 
 
I’ve updated the draft protective provisions to reflect the conversations that our respective clients 
had this week, whilst still approving and incorporating the alterations you had previously sent. 
Have a look and see what you think, and then perhaps you and I can have a discussion. I’ve tried to 
resolve the issue of what happens where Anglian Water imposes a reasonable condition on a 
“work‐near” that the undertaker is unable to work with – normally that would be a diversion 
under the CPO powers, but as the DCO won’t include them, I have made reference to section 185 
of the Water Industry Act 1991. 
 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 

 
Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
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Robyn Northall

Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 15 July 2022 16:27 
To: Elizabeth Tones < @wbd‐uk.com> 
Cc: Claire Brook < @wbd‐uk.com>; Claire Trolove  @anglianwater.co.uk> 
Subject: FW: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Hi Lizzie, 
 
Thanks for the comments sent through to Claire. Can I address them and hopefully allay your 
concerns? 
 

1. I honestly don’t think the definition in this way has the effect you fear. The grid references 
are simply there to identify the asset so we all know which water main we are all talking 
about: I have just taken the grid references at each end of the twin main. I can’t see that 
there are any commitments of the type you are worried about. The commitment is in 
[39](1) – not to do anything on the land acquired under the Order so as to adversely affect 
it. It doesn’t require your client to do anything beyond that – quite the reverse, it requires 
your client not to do anything (in the nature described) within the Order’s limits. If there’s 
something else in terms of obligations in the protective provisions that I haven’t thought 
about, let me know specifically what it is, and I’ll try and address it. 

2. Yes, this is to give your client the choice about how to proceed if it wants to carry out works 
within the 30 metre stand‐off, which Anglian Water can’t reconcile (acting reasonably) with 
the continued integrity of and access to the twin water main in its position at that time. It 
provides that if your client really wants to insist, it can be required to pay to have the pipe 
moved further away to accommodate that (which is its right under section 185). It is 
intended to operate perfectly well even if your client’s proposed works are inside the Order 
land, but will affect a part of the water main that is outside the Order land (but less than 30 
metres away). The clarification in sub‐paragraph (1) is intended to benefit your client by 
saying that if your client is already committed to relocating part of either of the water 
mains, it doesn’t have to worry about works it intends to carry out within 30 metres of that 
part (that won’t be there after the diversion). 

3. My understanding is that the stand‐off would be fixed at 30 metres, and given the greater 
flexibility afforded by the protective provisions that I have outlined, I wonder if you would 
like to give that some further thought and let me know if you think any difficulties remain 
with proceeding in the way I am suggesting. 

 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 
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Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
 
 
 
 
 

From: Elizabeth Tones < @wbd‐uk.com>  
Sent: 13 July 2022 19:00 
To: Claire Trolove < @anglianwater.co.uk> 
Cc: Claire Brook < @wbd‐uk.com> 
Subject: FW: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

*EXTERNAL MAIL* - Please be aware this mail is from an external sender - THINK BEFORE YOU 
CLICK 

 

Claire 
 
Further to the updated draft protective provisions shared by Darrell, there are a few key points it would be useful to
clarify before we revert with updated drafting.  
 

1. We note that the definition for 'Apparatus' has been modified and a new definition for 'Alternative Apparatus'
added. The Grid References provided in this definition exceed the Order limits for the proposed development
and go beyond Augean's landholding. It is not considered appropriate or proportionate for Augean's
commitments regarding Anglian Water's apparatus to extend beyond the Order limits of the proposed
development. Additionally, without the requisite land interests, Augean would not be able to make the
associated commitments required.  

 
2. At paragraph [39](4) you have introduced wording on section 185 of the Act, which could require Augean to

make and maintain a corresponding application to Anglian Water under section 185 of the Act at the request
of Anglian Water. Please could you confirm why this is considered necessary, particularly in light of the
clarification you have added at sub-paragraph (1)? 

 
3. At paragraph [39](7) you have removed reference to Requirement 19 and fixed the standoff distance to 30

metres. Please could I check whether you have any comments on our proposed wording for Requirement 19.
If this is agreed, we suggest it might be simplest to retain the cross-reference here, the point being that the
precise stand-off distance will be agreed at a later date pursuant to requirement 19 and the intention is not to
fix it at this stage. Additionally, by way of clarification, the proposed maximum stand off of 30m includes the
electricity cable too. The amended table at DEC Annex DEC B submitted with the NMC makes this clear. At 
the meeting of the 5th July with Mark Frogatt I understand that the position of the electricity cable was
specifically discussed and agreed that if up to a 30m standoff was applied it would include the electricity cable
in a position to be agreed with Anglian. Perhaps you could follow up with Mark to check this position is agreed.

 
Please can I also clarify that Anglian Water are not intending to make any further response on the NMC proposed in
addition to your email dated 8 July 2022 that was copied to the ExA? 
 
Do let me know if it would help to discuss any of this in further detail. 
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Robyn Northall

Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Claire Brook  
Sent: 18 July 2022 12:56 
To: Darrell Crittenden < @anglianwater.co.uk>; Elizabeth Tones < @wbd‐uk.com> 
Cc: Claire Trolove < @anglianwater.co.uk> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 
Hi Darrell 
 
Many thanks for coming back to us so quickly on this and explaining your position – it's very helpful. 
 
I understand we are going to all speak at 2pm with our clients which is great.  
 
Just in advance of the call, I wondered if you had any specific comments on the draft requirement 19 that we provided 
that would sit alongside the PPs? I have cut and paste it below for ease. I appreciate from your email that you refer to 
a fixed 30m stand off being required by AW and we can discuss on the call the respective positions on this. I thought 
it might assist to explain our client's position in advance of our call. Their position is that the risk assessment work 
carried out to date on their behalf has demonstrated that in all scenarios (including need for access in the unlikely 
event of catastrophic failure) a lesser stand off than 30m would be appropriate. We have though drafted the below 
requirement to give AW further opportunity before the development of the relevant phases of the landfill take place to 
agree a precise stand off that is acceptable. I understand that it is likely to be 10 years approximately before these 
phases are developed and so this gives plenty of time for any additional risk assessment work etc. to be done if AW 
need any further reassurances in addition to what has been provided so far. 
 
Water pipe standoff 19.—(1) Subject to sub-paragraphs (2) and (3), no part of phases 18, 19 and 20 of the authorised 
development must commence until the water pipe standoff has been agreed in writing by the relevant planning 
authority in consultation with Anglian Water acting reasonably. (2) The water pipe standoff as approved in sub-
paragraph (1) must be between 7 and 30 metres. (3) In default of agreement regarding the water pipe standoff in sub-
paragraph (1) between the undertaker, relevant planning authority and Anglian Water, the water pipe standoff will be 
settled by arbitration in accordance with article 20 (arbitration) 
 
It will be helpful to understand how you see the PPs operating as you describe as I think the fear is that AW could 
potentially 'force' Augean to make an application under section 185 to divert the pipes which clearly Augean do not 
wish to do in this case.  
 
Anyway, look forward to speaking shortly to see where we can get to. 
 
Kind regards 
Claire 
 
 
 
 

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 15 July 2022 16:27 
To: Elizabeth Tones < @wbd‐uk.com> 
Cc: Claire Brook < @wbd‐uk.com>; Claire Trolove < @anglianwater.co.uk> 
Subject: FW: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Hi Lizzie, 
 
Thanks for the comments sent through to Claire. Can I address them and hopefully allay your 
concerns? 
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Robyn Northall

Sent: 19 July 2022 10:39
Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]
Attachments: _DOC_174861447(1)_2022 07 07 DCO Protective Provisions v2WBD amends 18 07 2022.DOCX

From: Claire Brook  
Sent: 18 July 2022 16:09 
To: Darrell Crittenden < @anglianwater.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk>; Elizabeth Tones < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 
Hi Darrell 
 
Thank you for your time earlier. 
 
I have attached a tracked changed version of the PPs using the version you shared with us on 7th July and again on 
15th July. As you will see I have accepted the majority of your proposed changes and simply deleted paragraph 39(4) 
and reverted to our original drafting in paragraph 42. 
 
As discussed in our meeting, it would be helpful if in addition to agreeing the PPs you could also confirm that you are 
content for requirement 19 to be included in the dDCO. The PPs as drafted will give you the control in terms of 
needing to consent to any works that can take place within 30m of the pipes as described in paragraph 39(7). We also 
need requirement 19 as a mechanism to agree the precise form of the development with the relevant planning 
authority. 
 
If you have any queries do not hesitate to contact me. 
 
Kind regards 
Claire  
 

From: Claire Brook  
Sent: 18 July 2022 12:56 
To: Darrell Crittenden < @anglianwater.co.uk>; Elizabeth Tones < @wbd‐uk.com> 
Cc: Claire Trolove < @anglianwater.co.uk> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 
Hi Darrell 
 
Many thanks for coming back to us so quickly on this and explaining your position – it's very helpful. 
 
I understand we are going to all speak at 2pm with our clients which is great.  
 
Just in advance of the call, I wondered if you had any specific comments on the draft requirement 19 that we provided 
that would sit alongside the PPs? I have cut and paste it below for ease. I appreciate from your email that you refer to 
a fixed 30m stand off being required by AW and we can discuss on the call the respective positions on this. I thought 
it might assist to explain our client's position in advance of our call. Their position is that the risk assessment work 
carried out to date on their behalf has demonstrated that in all scenarios (including need for access in the unlikely 
event of catastrophic failure) a lesser stand off than 30m would be appropriate. We have though drafted the below 
requirement to give AW further opportunity before the development of the relevant phases of the landfill take place to 
agree a precise stand off that is acceptable. I understand that it is likely to be 10 years approximately before these 
phases are developed and so this gives plenty of time for any additional risk assessment work etc. to be done if AW 
need any further reassurances in addition to what has been provided so far. 
 
Water pipe standoff 19.—(1) Subject to sub-paragraphs (2) and (3), no part of phases 18, 19 and 20 of the authorised 
development must commence until the water pipe standoff has been agreed in writing by the relevant planning 
authority in consultation with Anglian Water acting reasonably. (2) The water pipe standoff as approved in sub-
paragraph (1) must be between 7 and 30 metres. (3) In default of agreement regarding the water pipe standoff in sub-



ENRMF DCO PROTECTIVE PROVISIONS – [SCHEDULE 9 PART 4]: FOR THE PROTECTION OF ANGLIAN 
WATER SERVICES LIMITED 

Application 

[34]. For the protection of Anglian Water the following provisions have effect, unless otherwise 
agreed in writing between the undertaker and Anglian Water. 

Interpretation 

[35]. In this Part of this Schedule— 

“Act” means the Water Industry Act 1991 

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its 
statutory functions in a manner no less efficient than previously; 

“Anglian Water” means Anglian Water Services Limited; 

“apparatus” means Anglian Water’s twin water mains running between Stamford Road, King’s Cliffe 
(at grid references TL0130899796 and TL0131499784 or thereabouts) and A43, Duddington (at grid 
references SK9888300433 and SK9888000429 or thereabouts, respectively) and includes: 

• any accessories (as defined by section 219 of the Act) forming part of it, 
• any structure in which apparatus is or is to be lodged or which gives or will give access to it, 

and 
• alternative apparatus 

“functions” includes powers and duties; 

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to 
apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, 
calculations, risk assessments and other documents that are reasonably necessary properly and 
sufficiently to describe the works to be executed; 

Acquisition of land 

[36]. Regardless of any provision in this Order, the undertaker must not acquire any apparatus 
otherwise than by agreement. 

Retained apparatus 

[39].—(1) Not less than 28 days before starting the execution of any works in, on or under any land 
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any 
apparatus (or any means of access to it) the removal of which has not been required by the 
undertaker in accordance with section 185 of the Act, the undertaker must submit to Anglian Water 
a plan of the works to be executed. 

(2) Those works must be executed only in accordance with the plan submitted under sub-paragraph 
(1) and in accordance with such reasonable requirements as may be made in accordance with sub-
paragraph (3) by Anglian Water for the alteration or otherwise for the protection of the apparatus, 
or for securing access to it, and Anglian Water is entitled to watch and inspect the execution of those 
works. 



(3) Any requirements made by Anglian Water under sub-paragraph (2) must be made within a period 
of 21 days beginning with the date on which a plan under sub-paragraph (1) is submitted to it. 

(4) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 
time, but in no case less than 28 days before commencing the execution of any works, a new plan 
instead of the plan previously submitted, and having done so the provisions of this paragraph apply 
to and in respect of the new plan. 

(5) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in 
that case must give to Anglian Water notice as soon as is reasonably practicable and a plan of those 
works as soon as reasonably practicable subsequently and must comply with sub-paragraph (3) in so 
far as is reasonably practicable in the circumstances, using its best endeavours to keep the impact of 
those emergency works on Anglian Water’s apparatus, on the operation of its water and sewerage 
network and on end-users of the services Anglian Water provides to a minimum. 

(6) For the purposes of sub-paragraph (1) and without prejudice to the generality of the principles 
set out in that sub-paragraph: 

• the establishment of an access way or haul road and underground works are both deemed 
to be “works” for the purposes of this paragraph; and 

• works are deemed to be in land near Anglian Water’s apparatus if those works fall within 30 
metres measured from the medial line of the closer of the two water mains forming such 
apparatus to the works in question. 

Expenses and costs 

[40].—(1) Subject to the following provisions of this paragraph, the undertaker must repay to 
Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the 
inspection, removal, alteration or protection of any apparatus or the construction of any new 
apparatus which may be required in consequence of the execution of any such works as are referred 
to in this Part of this Schedule. 

(2) There must be deducted from any sum payable under subparagraph (1) the value of any 
apparatus removed under the provisions of this Part of this Schedule that value being calculated 
after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for 
existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed 
at a depth greater than the depth at which the existing apparatus was situated, and the placing of 
apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, 
as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined 
by arbitration in accordance with article [20] (arbitration) to be necessary, then, if such placing 
involves cost in the construction of works under this Part of this Schedule exceeding that which 
would have been involved if the apparatus placed had been of the existing type, capacity or 
dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-
paragraph would be payable to Anglian Water by virtue of subparagraph (1) must be reduced by the 
amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 
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(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be 
treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been 
agreed or had been so determined. 

[41].—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of: 

• the construction of any works of authorised development for which development consent is 
granted by this Order, 

• any subsidence resulting from such works or development, or 
• any leakage, leachate or radiation resulting from such works or development, 

any contamination or damage is caused to any apparatus or alternative apparatus (other than 
apparatus the repair of which is not reasonably necessary in view of its intended removal for the 
purposes of those works), any medium conveyed by such apparatus or any property of Anglian 
Water, or there is any interruption in any service provided, or in the supply of any goods, by Anglian 
Water, the undertaker must— 

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or 
restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages, penalty 
(whether legal, regulatory or in relation to regulatory funding) or costs incurred by the undertaker, 

by reason or in consequence of any such damage or interruption. 

(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker 
or in accordance with a plan approved by Anglian Water or in accordance with any requirement of 
Anglian Water or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker 
from liability under the provisions of sub-paragraph (1) unless Anglian Water fails to carry out and 
execute the works properly with due care and attention and in a skilful and professional like manner 
or in a manner that does not accord with the approved plan. 

(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to: 

(a) any damage or interruption to the extent that it is attributable to the unlawful or unreasonable 
act, neglect or default of Anglian Water, its officers, servants, contractors or agents; 

(b) any part of the authorised development carried out by Anglian Water in the exercise of any 
functions conferred by this Order pursuant to a transfer of benefit under article 7; or  

(c) any indirect or consequential loss of any third party (including but not limited to loss of use, 
revenue, profit, contract, production, increased cost of working) arising from any such damage or 
interruption, which is not reasonably foreseeable. 

(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no 
settlement or compromise is to be made, without the consent of the undertaker (such consent not 
to be unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of 
any settlement or compromise or of any proceedings necessary to resist the claim or demand. 



(5) Anglian Water must act reasonably in relation to any claim or demand served under 
subparagraph (1) and use its reasonable endeavours to mitigate and to minimise any costs, 
expenses, loss, demands and penalties to which a claim or demand under subparagraph (1) applies. 

Cooperation 

[42]. Where in consequence of the proposed construction of any of the authorised development, 
Anglian Water makes requirements for the protection or alteration of apparatus under paragraph 
[39] , the undertaker must use all reasonable endeavours to co-ordinate the execution of the works 
in the interests of safety and the efficient and economic execution of the authorised development 
and taking into account the need to ensure the safe and efficient operation of Anglian Water’s 
undertaking, using existing processes where requested by Anglian Water, provided it is appropriate 
to do so, and Anglian Water must use all reasonable endeavours to co-operate with the undertaker 
for that purpose. 

[43]. Where the undertaker identifies any apparatus which may belong to or be maintainable by 
Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian 
Water, it shall inform Anglian Water of the existence and location of the apparatus as soon as 
reasonably practicable. 

[44]. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement 
regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid 
or erected in land belonging to the undertaker on the date on which this Order is made. 

[45]. The undertaker and Anglian Water may by written agreement substitute any period of time for 
those periods set out in this Part of this Schedule. 

Monitoring 

[46]. Where in relation to the proposed construction of any of the authorised development, Anglian 
Water reasonably requires leak detection monitoring and/or monitoring of the water level in the 
pipe bedding material to be installed ("pipe bedding monitoring"), and gives written notice to the 
undertaker of that requirement, the following provisions of this paragraph apply:  

(1) Any leak detection monitoring and pipe bedding monitoring to be installed in land of the 
undertaker under this Part of this Schedule must be constructed in such manner and in such 
situation as may be agreed between Anglian Water and the undertaker or in default of agreement 
settled by arbitration in accordance with article [20] (arbitration).  

(2) Anglian Water must, after the leak detection monitoring and pipe bedding monitoring to be 
installed has been agreed or settled by arbitration in accordance with article [20], and after the grant 
to Anglian Water of any such necessary facilities and rights over the land, proceed without 
unnecessary delay to construct and bring into operation the agreed leak detection monitoring and 
pipe bedding monitoring.  

(3)  The undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water 
in, or in connection with, the installation of any leak detection and pipe bedding monitoring 
apparatus.   

(4) If Anglian Water gives notice in writing to the undertaker that it desires the undertaker to 
execute any work, or part of any work in connection with the installation of leak detection or pipe 
bedding monitoring apparatus or the undertaker and Anglian Water otherwise agree, that work, 
instead of being executed by Anglian Water, must be executed by the undertaker without 
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unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian 
Water at the cost of the undertaker.  

(5) Anglian Water must share all monitoring data arising from the installation of the leak detection 
monitoring and pipe bedding monitoring with the undertaker on a quarterly basis. 

Expert Determination 

[47].—(1) Article [20] (arbitration) shall apply to any difference as to the legal interpretation of this 
Schedule and as provided for in paragraph (6). 

(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6), any difference under this Part of 
this Schedule must be referred to and settled by a single independent and suitable person who holds 
appropriate professional qualifications and is a member of a professional body relevant to the 
matter in dispute acting as an expert, such person to be agreed by the differing parties or, in the 
absence of agreement, identified by the President of the Institution of Civil Engineers or the 
President of the Institution of RICS or the President of the Institution of Engineering and Technology 
(as relevant and agreed between Anglian Water and the undertaker, both acting reasonably and 
without delay). 

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days 
from the date of a dispute first being notified in writing by one party to the other and in the absence 
of the difference being settled within that period the expert must be appointed within 21 days of the 
notification of the dispute. 

(4) The costs and fees of the expert and the costs of Anglian Water and the undertaker are payable 
by the parties in such proportions as the expert may determine. In the absence of such 
determination the costs and fees of the expert are payable equally by the parties who shall each 
bear their own costs. 

(5) The expert must— 
(a) invite the parties to make submission to the expert in writing and copied to the other party to be 
received by the expert within 14 days of the expert’s appointment; 
(b) permit a party to comment on the submissions made by the other party within 7 days of receipt 
of the submission; 
(c) issue a decision within 14 days of receipt of the submissions under sub-paragraph (b); and 
(d) give reasons for the decision. 

(6) The expert must consider where relevant— 
(a) the development outcome sought by the undertaker; 
(b) the ability of the undertaker to achieve its outcome in a timely and cost-effective manner; 
(c) the nature of the power sought to be exercised by the undertaker; 
(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party; 
(e) Anglian Water's service obligations and licence conditions; and 
(f) any other important and relevant consideration. 

(7) Any determination by the expert is final and binding, except in the case of manifest error in which 
case the difference that has been subject to expert determination may be referred to and settled by 
arbitration under article [20]. 
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Robyn Northall

FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882] Subject: 
Attachments: 2022 07 19 DCO Protective Provisions v2 (DC WBD amends).docx

From: Darrell Crittenden < @anglianwater.co.uk>  
Sent: 19 July 2022 08:15 
To: Claire Brook < @wbd‐uk.com> 
Cc: Elizabeth Tones < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 

Thank you Claire. 

I am grateful to you and to Leslie for explaining how requirement 19 and the PPs interact, but are 
in fact different things. Having had a good look afterwards at schedule 2, I think the penny has 
finally dropped: apologies for that. I can see now how a “water pipe standoff” distance is intended 
to form part of the parameters needed to drive a design scheme that must be largely approved. 
Let’s look at those two items. 

Requirement 19 

After the meeting yesterday, the Anglian Water team discussed the issue of agreeing the standoff 
distance at a later date generally. The strong view was that it is not really appropriate to “kick the 
can down the road” in this way. We think that once Augean has DCO powers, the temptation will 
be to litigate the issue strongly in arbitration, given the potential profits to be made. This prospect 
is naturally an unattractive imposition on Anglian Water, given that it would be a distraction to our 
job of providing best quality drinking water. Furthermore, we don’t believe that anything is likely 
to change, even over ten years, not that would be relevant to the extent of the standoff distance. 
Arguments can be made this way and that about the best distance to mitigate contamination risk, 
but essentially it is driven almost wholly by the size of machinery needed to excavate either (or 
both) of the water mains. The size of the machinery we need to do that is really not likely to alter. 

What we are proposing is that we fix this standoff distance now at 20 metres from the outside 
edge of the nearest of the two water mains. We have learned recently from our project to build a 
strategic pipeline right across our region that this distance will be a struggle for us, but Mark 
believes that we ought to be able to achieve it with special measures and special working 
practices. We saw that Leslie had plans produced to accommodate this standoff distance, so we 
hope that it is viable from your client’s point of view. 

On the particular issue of the drafting, clearly there will need to be some adjustment, including 
the removal of the agreement machinery in requirement 19. I felt too that the way the “water 
pipe standoff” is defined seemed a little disconnected from the other requirement provisions. 
Perhaps it would be better dealt with in paragraph 3(1) of that schedule? If the issue is agreed in 
principle, would you like to let me have some updated drafting? As I have said before, I’m not 
terribly precious about the way the intent is achieved, as long as it does the job. 
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The protective provisions 
 
As I said to you yesterday, I’m not sure just deleting the Anglian Water led requirement to divert 
really works on its own, as it was really Anglian Water’s sole protection if the proposed works 
were reasonably considered to be entirely incompatible with the running of the water mains. I 
think there needs to be the ability to withhold approval to the works on any terms, acting 
reasonably of course, and then Augean can choose whether to (i) not proceed, (ii) divert the water 
mains or (iii) if it thinks the disapproval is unreasonable, refer it to the expert. 
 
I’ve made some suggestions as to the appropriate drafting in the attached. As I say, I’m not 
wedded to their exact form, but they should do the job. 
 
I’ll look forward to hearing from you, I presume later today? 
 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 

 
Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
 
 
 

From: Claire Brook < @wbd‐uk.com>  
Sent: 18 July 2022 16:09 
To: Darrell Crittenden < @anglianwater.co.uk> 
Cc: Claire Trolove < @anglianwater.co.uk>; Elizabeth Tones < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
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Hi Darrell 
 
Thank you for your time earlier. 
 



 

 

ENRMF DCO PROTECTIVE PROVISIONS – [SCHEDULE 9 PART 4]: FOR THE PROTECTION OF ANGLIAN 

WATER SERVICES LIMITED 

Application 

[34]. For the protection of Anglian Water the following provisions have effect, unless otherwise 

agreed in writing between the undertaker and Anglian Water. 

Interpretation 

[35]. In this Part of this Schedule— 

“Act” means the Water Industry Act 1991 

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its 

statutory functions in a manner no less efficient than previously; 

“Anglian Water” means Anglian Water Services Limited; 

“apparatus” means Anglian Water’s twin water mains running between Stamford Road, King’s Cliffe 

(at grid references TL0130899796 and TL0131499784 or thereabouts) and A43, Duddington (at grid 

references SK9888300433 and SK9888000429 or thereabouts, respectively) and includes: 

 any accessories (as defined by section 219 of the Act) forming part of it, 

 any structure in which apparatus is or is to be lodged or which gives or will give access to it, 

and 

 alternative apparatus 

“functions” includes powers and duties; 

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to 

apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, 

calculations, risk assessments and other documents that are reasonably necessary properly and 

sufficiently to describe the works to be executed; 

Acquisition of land 

[36]. Regardless of any provision in this Order, the undertaker must not acquire any apparatus 

otherwise than by agreement. 

Retained apparatus 

[39].—(1) Not less than 28 days before starting the execution of any works in, on or under any land 

purchased, held, appropriated or used under this Order that are near to, or will or may affect, any 

apparatus (or any means of access to it) the removal of which has not been required by the 

undertaker in accordance with section 185 of the Act, the undertaker must submit to Anglian Water 

a plan of the works to be executed. 

(2) Those works must be executed only (i) if approved in writing by Anglian Water, (ii) in accordance 

with the plan submitted under sub‐paragraph (1), and (iii) in accordance with such reasonable 

requirements as may be made in accordance with sub‐paragraph (3) by Anglian Water for the 

alteration or otherwise for the protection of the apparatus, or for securing access to it, and Anglian 

Water is entitled to watch and inspect the execution of those works. 



 

 

(3) Any requirements made by Anglian Water under sub‐paragraph (2) must be made within a period 

of 21 days beginning with the date on which a plan under sub‐paragraph (1) is submitted to it.  The 

approval that may be given under that sub‐paragraph must not be unreasonably withheld (although 

may be subject to the said requirements) and shall be assumed to have been given unless Anglian 

Water gives written notice to the undertaker that it is being withheld entirely or given subject to the 

said requirements within the same time period. 

(4) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 

time, but in no case less than 28 days before commencing the execution of any works, a new plan 

instead of the plan previously submitted, and having done so the provisions of this paragraph apply 

to and in respect of the new plan. 

(5) The undertaker is not required to comply with sub‐paragraph (1) in a case of emergency but in 

that case must give to Anglian Water notice as soon as is reasonably practicable and a plan of those 

works as soon as reasonably practicable subsequently and must comply with sub‐paragraph (3) in so 

far as is reasonably practicable in the circumstances, using its best endeavours to keep the impact of 

those emergency works on Anglian Water’s apparatus, on the operation of its water and sewerage 

network and on end‐users of the services Anglian Water provides to a minimum. 

(6) For the purposes of sub‐paragraph (1) and without prejudice to the generality of the principles 

set out in that sub‐paragraph: 

 the establishment of an access way or haul road and underground works are both deemed 

to be “works” for the purposes of this paragraph; and 

 works are deemed to be in land near Anglian Water’s apparatus if those works fall within 30 

metres measured from the medial line of the closer of the two water mains forming such 

apparatus to the works in question. 

Expenses and costs 

[40].—(1) Subject to the following provisions of this paragraph, the undertaker must repay to 

Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the 

inspection, removal, alteration or protection of any apparatus or the construction of any new 

apparatus which may be required in consequence of the execution of any such works as are referred 

to in this Part of this Schedule. 

(2) There must be deducted from any sum payable under subparagraph (1) the value of any 

apparatus removed under the provisions of this Part of this Schedule that value being calculated 

after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for 

existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed 

at a depth greater than the depth at which the existing apparatus was situated, and the placing of 

apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, 

as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined 

by arbitration in accordance with article [20] (arbitration) to be necessary, then, if such placing 

involves cost in the construction of works under this Part of this Schedule exceeding that which 

would have been involved if the apparatus placed had been of the existing type, capacity or 
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dimensions, or at the existing depth, as the case may be, the amount which apart from this sub‐

paragraph would be payable to Anglian Water by virtue of subparagraph (1) must be reduced by the 

amount of that excess. 

(4) For the purposes of sub‐paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be 

treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been 

agreed or had been so determined. 

[41].—(1) Subject to sub‐paragraphs (2) and (3), if by reason or in consequence of: 

 the construction of any works of authorised development for which development consent is 

granted by this Order, 

 any subsidence resulting from such works or development, or 

 any leakage, leachate or radiation resulting from such works or development, 

any contamination or damage is caused to any apparatus or alternative apparatus (other than 

apparatus the repair of which is not reasonably necessary in view of its intended removal for the 

purposes of those works), any medium conveyed by such apparatus or any property of Anglian 

Water, or there is any interruption in any service provided, or in the supply of any goods, by Anglian 

Water, the undertaker must— 

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or 

restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages, penalty 

(whether legal, regulatory or in relation to regulatory funding) or costs incurred by the undertaker, 

by reason or in consequence of any such damage or interruption. 

(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker 

or in accordance with a plan approved by Anglian Water or in accordance with any requirement of 

Anglian Water or under its supervision does not, subject to sub‐paragraph (3), excuse the undertaker 

from liability under the provisions of sub‐paragraph (1) unless Anglian Water fails to carry out and 

execute the works properly with due care and attention and in a skilful and professional like manner 

or in a manner that does not accord with the approved plan. 

(3) Nothing in sub‐paragraph (1) imposes any liability on the undertaker with respect to: 

(a) any damage or interruption to the extent that it is attributable to the unlawful or unreasonable 

act, neglect or default of Anglian Water, its officers, servants, contractors or agents; 

(b) any part of the authorised development carried out by Anglian Water in the exercise of any 

functions conferred by this Order pursuant to a transfer of benefit under article 7; or  

(c) any indirect or consequential loss of any third party (including but not limited to loss of use, 

revenue, profit, contract, production, increased cost of working) arising from any such damage or 

interruption, which is not reasonably foreseeable. 



 

 

(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no 

settlement or compromise is to be made, without the consent of the undertaker (such consent not 

to be unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of 

any settlement or compromise or of any proceedings necessary to resist the claim or demand. 

(5) Anglian Water must act reasonably in relation to any claim or demand served under 

subparagraph (1) and use its reasonable endeavours to mitigate and to minimise any costs, 

expenses, loss, demands and penalties to which a claim or demand under subparagraph (1) applies. 

Cooperation 

[42]. Where in consequence of the proposed construction of any of the authorised development, 

Anglian Water makes requirements for the protection or alteration of apparatus under paragraph 

[39] , the undertaker must use all reasonable endeavours to co‐ordinate the execution of the works 

in the interests of safety and the efficient and economic execution of the authorised development 

and taking into account the need to ensure the safe and efficient operation of Anglian Water’s 

undertaking, using existing processes where requested by Anglian Water, provided it is appropriate 

to do so, and Anglian Water must use all reasonable endeavours to co‐operate with the undertaker 

for that purpose. 

[43]. Where the undertaker identifies any apparatus which may belong to or be maintainable by 

Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian 

Water, it shall inform Anglian Water of the existence and location of the apparatus as soon as 

reasonably practicable. 

[44]. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement 

regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid 

or erected in land belonging to the undertaker on the date on which this Order is made. 

[45]. The undertaker and Anglian Water may by written agreement substitute any period of time for 

those periods set out in this Part of this Schedule. 

Monitoring 

[46]. Where in relation to the proposed construction of any of the authorised development, Anglian 

Water reasonably requires leak detection monitoring and/or monitoring of the water level in the 

pipe bedding material to be installed ("pipe bedding monitoring"), and gives written notice to the 

undertaker of that requirement, the following provisions of this paragraph apply:  

(1) Any leak detection monitoring and pipe bedding monitoring to be installed in land of the 

undertaker under this Part of this Schedule must be constructed in such manner and in such 

situation as may be agreed between Anglian Water and the undertaker or in default of agreement 

settled by arbitration in accordance with article [20] (arbitration).  

(2) Anglian Water must, after the leak detection monitoring and pipe bedding monitoring to be 

installed has been agreed or settled by arbitration in accordance with article [20], and after the grant 

to Anglian Water of any such necessary facilities and rights over the land, proceed without 

unnecessary delay to construct and bring into operation the agreed leak detection monitoring and 

pipe bedding monitoring.  

(3)  The undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water 

in, or in connection with, the installation of any leak detection and pipe bedding monitoring 

apparatus.   
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(4) If Anglian Water gives notice in writing to the undertaker that it desires the undertaker to 

execute any work, or part of any work in connection with the installation of leak detection or pipe 

bedding monitoring apparatus or the undertaker and Anglian Water otherwise agree, that work, 

instead of being executed by Anglian Water, must be executed by the undertaker without 

unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian 

Water at the cost of the undertaker.  

(5) Anglian Water must share all monitoring data arising from the installation of the leak detection 

monitoring and pipe bedding monitoring with the undertaker on a quarterly basis. 

Expert Determination 

[47].—(1) Article [20] (arbitration) shall apply to any difference as to the legal interpretation of this 

Schedule and as provided for in paragraph (6). 

(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6), any difference under this Part of 

this Schedule must be referred to and settled by a single independent and suitable person who holds 

appropriate professional qualifications and is a member of a professional body relevant to the 

matter in dispute acting as an expert, such person to be agreed by the differing parties or, in the 

absence of agreement, identified by the President of the Institution of Civil Engineers or the 

President of the Institution of RICS or the President of the Institution of Engineering and Technology 

(as relevant and agreed between Anglian Water and the undertaker, both acting reasonably and 

without delay). 

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days 

from the date of a dispute first being notified in writing by one party to the other and in the absence 

of the difference being settled within that period the expert must be appointed within 21 days of the 

notification of the dispute. 

(4) The costs and fees of the expert and the costs of Anglian Water and the undertaker are payable 

by the parties in such proportions as the expert may determine. In the absence of such 

determination the costs and fees of the expert are payable equally by the parties who shall each 

bear their own costs. 

(5) The expert must— 

(a) invite the parties to make submission to the expert in writing and copied to the other party to be 

received by the expert within 14 days of the expert’s appointment; 

(b) permit a party to comment on the submissions made by the other party within 7 days of receipt 

of the submission; 

(c) issue a decision within 14 days of receipt of the submissions under sub‐paragraph (b); and 

(d) give reasons for the decision. 

(6) The expert must consider where relevant— 

(a) the development outcome sought by the undertaker; 

(b) the ability of the undertaker to achieve its outcome in a timely and cost‐effective manner; 

(c) the nature of the power sought to be exercised by the undertaker; 

(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party; 

(e) Anglian Water's service obligations and licence conditions; and 

(f) any other important and relevant consideration. 



 

 

(7) Any determination by the expert is final and binding, except in the case of manifest error in which 

case the difference that has been subject to expert determination may be referred to and settled by 

arbitration under article [20]. 
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Robyn Northall

From: Mailbox Incoming
Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Claire Brook  @wbd‐uk.com>  
Sent: 19 July 2022 13:50 
To: Darrell Crittenden  @anglianwater.co.uk> 
Cc: Elizabeth Tones  @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

*EXTERNAL MAIL* - Please be aware this mail is from an external sender - THINK BEFORE YOU 
CLICK 

 

Darrell 
 
I now have my client's instructions. 
 
I have just made a couple of amends to the PPs in the attached. 
 
They are content to fix the standoff from the water pipes at 20m. I agree with you that it then makes sense to delete 
requirement 19 which becomes redundant for fixing a standoff and instead we use requirement 3(1) on detailed 
design and the reference in that requirement to the boundary design principles which are set out in Appendix B, Table 
B1 of the DEC 9 by reference to figure DECB1 attached above. We will amend these principles in Table B1 as per the 
below tracked changes and submit the updated DEC tomorrow with our other deadline 7 documents and explain the 
position we have reached with AW in our covering letter to the ExA. Boundary H and I represent the fence line and 
the excavation for the landfill will be beyond this fence line i.e. further away than 20m from the respective pipelines. 
 
If you are able to confirm if this overall approach is acceptable and we can agree the PP wording we will include this 
version in our submitted dDCO for tomorrow's deadline. We can then aim to get an SoCG finalised to reflect this 
agreed position. 
 
I look forward to hearing from you as soon as you are able to respond. 
 
Kind regards 
Claire 
 
 

Boundary H  
 
Between a 7m and 30m A 20m standoff from the water pipeline. 
 
A minimum 3.5m stand off from the diverted electricity cable (which will 
be located within the 7m to 30m standoff for the water pipeline).. 
 
A minimum 3.5m distance between the water pipeline and the diverted electricity cable 
 
Protection fencing will be erected on the edge of the agreed stand off line 
and will comprise amphibian exclusion fencing, deer exclusion fencing 
and/or badger exclusion fencing. 
 
The restoration soils will not extend beyond the pipeline standoff. 
 
Boundary I  



2

 
Between a 7m and 30m A 20m standoff from the water pipeline. 
 
Protection fencing will be erected on the edge of the agreed stand off line 
and will comprise deer exclusion fencing. 
 
The restoration soils will not extend beyond the pipeline standoff. 
 
 
 
Claire Brook 
Partner 
Womble Bond Dickinson (UK) LLP  

 

 
 
Sign up for legal updates, e-newsletters and event invitations  

 

 

womblebonddickinson.
com  

 

 

From: Darrell Crittenden  @anglianwater.co.uk>  
Sent: 19 July 2022 08:15 
To: Claire Brook  @wbd‐uk.com> 
Cc: Elizabeth Tones  @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Thank you Claire. 
 
I am grateful to you and to Leslie for explaining how requirement 19 and the PPs interact, but are 
in fact different things. Having had a good look afterwards at schedule 2, I think the penny has 
finally dropped: apologies for that. I can see now how a “water pipe standoff” distance is intended 
to form part of the parameters needed to drive a design scheme that must be largely approved. 
Let’s look at those two items. 
 
Requirement 19 
 
After the meeting yesterday, the Anglian Water team discussed the issue of agreeing the standoff 
distance at a later date generally. The strong view was that it is not really appropriate to “kick the 
can down the road” in this way. We think that once Augean has DCO powers, the temptation will 
be to litigate the issue strongly in arbitration, given the potential profits to be made. This prospect 
is naturally an unattractive imposition on Anglian Water, given that it would be a distraction to our 
job of providing best quality drinking water. Furthermore, we don’t believe that anything is likely 



 

 

ENRMF DCO PROTECTIVE PROVISIONS – [SCHEDULE 9 PART 4]: FOR THE PROTECTION OF ANGLIAN 

WATER SERVICES LIMITED 

Application 

[34]. For the protection of Anglian Water the following provisions have effect, unless otherwise 

agreed in writing between the undertaker and Anglian Water. 

Interpretation 

[35]. In this Part of this Schedule— 

“Act” means the Water Industry Act 1991 

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its 

statutory functions in a manner no less efficient than previously; 

“Anglian Water” means Anglian Water Services Limited; 

“apparatus” means Anglian Water’s twin water mains running between Stamford Road, King’s Cliffe 

(at grid references TL0130899796 and TL0131499784 or thereabouts) and A43, Duddington (at grid 

references SK9888300433 and SK9888000429 or thereabouts, respectively) and includes: 

 any accessories (as defined by section 219 of the Act) forming part of it, 

 any structure in which apparatus is or is to be lodged or which gives or will give access to it, 

and 

 alternative apparatus 

“functions” includes powers and duties; 

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to 

apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, 

calculations, risk assessments and other documents that are reasonably necessary properly and 

sufficiently to describe the works to be executed; 

Acquisition of land 

[36]. Regardless of any provision in this Order, the undertaker must not acquire any apparatus 

otherwise than by agreement. 

Retained apparatus 

[39].—(1) Not less than 28 days before starting the execution of any works in, on or under any land 

purchased, held, appropriated or used under this Order that are near to, or will or may affect, any 

apparatus (or any means of access to it) the removal of which has not been required by the 

undertaker in accordance with section 185 of the Act, the undertaker must submit to Anglian Water 

a plan of the works to be executed. 

(2) Those works must be executed only (i) if approved by Anglian Water pursuant to sub paragraph 

(3) below, (ii) in accordance with the plan submitted under sub‐paragraph (1), and (iii) in accordance 

with such reasonable requirements as may be made in accordance with sub‐paragraph (3) by 

Anglian Water for the alteration or otherwise for the protection of the apparatus, or for securing 

access to it, and Anglian Water is entitled to watch and inspect the execution of those works. 
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(3) Any requirements made by Anglian Water under sub‐paragraph (2) must be made within a period 

of 21 days beginning with the date on which a plan under sub‐paragraph (1) is submitted to it.  The 

approval that may be given under that sub‐paragraph must not be unreasonably withheld (although 

may be subject to the said requirements) and shall be assumed to have been given unless Anglian 

Water gives written notice to the undertaker that it is being withheld entirely or given subject to the 

said requirements within the same time period. 

(4) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 

time, but in no case less than 28 days before commencing the execution of any works, a new plan 

instead of the plan previously submitted, and having done so the provisions of this paragraph apply 

to and in respect of the new plan. 

(5) The undertaker is not required to comply with sub‐paragraph (1) in a case of emergency but in 

that case must give to Anglian Water notice as soon as is reasonably practicable and a plan of those 

works as soon as reasonably practicable subsequently and must comply with sub‐paragraph (3) in so 

far as is reasonably practicable in the circumstances, using its best endeavours to keep the impact of 

those emergency works on Anglian Water’s apparatus, on the operation of its water and sewerage 

network and on end‐users of the services Anglian Water provides to a minimum. 

(6) For the purposes of sub‐paragraph (1) and without prejudice to the generality of the principles 

set out in that sub‐paragraph: 

 the establishment of an access way or haul road and underground works are both deemed 

to be “works” for the purposes of this paragraph; and 

 works are deemed to be in land near Anglian Water’s apparatus if those works fall within 20 

metres measured from the medial line of the closer of the two water mains forming such 

apparatus to the works in question. 

Expenses and costs 

[40].—(1) Subject to the following provisions of this paragraph, the undertaker must repay to 

Anglian Water all expenses reasonably incurred by Anglian Water in, or in connection with, the 

inspection, removal, alteration or protection of any apparatus or the construction of any new 

apparatus which may be required in consequence of the execution of any such works as are referred 

to in this Part of this Schedule. 

(2) There must be deducted from any sum payable under subparagraph (1) the value of any 

apparatus removed under the provisions of this Part of this Schedule that value being calculated 

after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for 

existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed 

at a depth greater than the depth at which the existing apparatus was situated, and the placing of 

apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth, 

as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined 

by arbitration in accordance with article [20] (arbitration) to be necessary, then, if such placing 

involves cost in the construction of works under this Part of this Schedule exceeding that which 

would have been involved if the apparatus placed had been of the existing type, capacity or 

Deleted: (4) If Anglian Water in accordance with sub‐
paragraph (3) and in consequence of the works proposed by 
the undertaker, reasonably requires the removal of any 
apparatus and its replacement by alternative apparatus and 
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dimensions, or at the existing depth, as the case may be, the amount which apart from this sub‐

paragraph would be payable to Anglian Water by virtue of subparagraph (1) must be reduced by the 

amount of that excess. 

(4) For the purposes of sub‐paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be 

treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been 

agreed or had been so determined. 

[41].—(1) Subject to sub‐paragraphs (2) and (3), if by reason or in consequence of: 

 the construction of any works of authorised development for which development consent is 

granted by this Order, 

 any subsidence resulting from such works or development, or 

 any leakage, leachate or radiation resulting from such works or development, 

any contamination or damage is caused to any apparatus or alternative apparatus (other than 

apparatus the repair of which is not reasonably necessary in view of its intended removal for the 

purposes of those works), any medium conveyed by such apparatus or any property of Anglian 

Water, or there is any interruption in any service provided, or in the supply of any goods, by Anglian 

Water, the undertaker must— 

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or 

restoring the supply; and 

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages, penalty 

(whether legal, regulatory or in relation to regulatory funding) or costs incurred by the undertaker, 

by reason or in consequence of any such damage or interruption. 

(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker 

or in accordance with a plan approved by Anglian Water or in accordance with any requirement of 

Anglian Water or under its supervision does not, subject to sub‐paragraph (3), excuse the undertaker 

from liability under the provisions of sub‐paragraph (1) unless Anglian Water fails to carry out and 

execute the works properly with due care and attention and in a skilful and professional like manner 

or in a manner that does not accord with the approved plan. 

(3) Nothing in sub‐paragraph (1) imposes any liability on the undertaker with respect to: 

(a) any damage or interruption to the extent that it is attributable to the unlawful or unreasonable 

act, neglect or default of Anglian Water, its officers, servants, contractors or agents; 

(b) any part of the authorised development carried out by Anglian Water in the exercise of any 

functions conferred by this Order pursuant to a transfer of benefit under article 7; or  

(c) any indirect or consequential loss of any third party (including but not limited to loss of use, 

revenue, profit, contract, production, increased cost of working) arising from any such damage or 

interruption, which is not reasonably foreseeable. 



 

 

(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no 

settlement or compromise is to be made, without the consent of the undertaker (such consent not 

to be unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of 

any settlement or compromise or of any proceedings necessary to resist the claim or demand. 

(5) Anglian Water must act reasonably in relation to any claim or demand served under 

subparagraph (1) and use its reasonable endeavours to mitigate and to minimise any costs, 

expenses, loss, demands and penalties to which a claim or demand under subparagraph (1) applies. 

Cooperation 

[42]. Where in consequence of the proposed construction of any of the authorised development, 

Anglian Water makes requirements for the protection or alteration of apparatus under paragraph 

[39] , the undertaker must use all reasonable endeavours to co‐ordinate the execution of the works 

in the interests of safety and the efficient and economic execution of the authorised development 

and taking into account the need to ensure the safe and efficient operation of Anglian Water’s 

undertaking, using existing processes where requested by Anglian Water, provided it is appropriate 

to do so, and Anglian Water must use all reasonable endeavours to co‐operate with the undertaker 

for that purpose. 

[43]. Where the undertaker identifies any apparatus which may belong to or be maintainable by 

Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian 

Water, it shall inform Anglian Water of the existence and location of the apparatus as soon as 

reasonably practicable. 

[44]. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement 

regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid 

or erected in land belonging to the undertaker on the date on which this Order is made. 

[45]. The undertaker and Anglian Water may by written agreement substitute any period of time for 

those periods set out in this Part of this Schedule. 

Monitoring 

[46]. Where in relation to the proposed construction of any of the authorised development, Anglian 

Water reasonably requires leak detection monitoring and/or monitoring of the water level in the 

pipe bedding material to be installed ("pipe bedding monitoring"), and gives written notice to the 

undertaker of that requirement, the following provisions of this paragraph apply:  

(1) Any leak detection monitoring and pipe bedding monitoring to be installed in land of the 

undertaker under this Part of this Schedule must be constructed in such manner and in such 

situation as may be agreed between Anglian Water and the undertaker or in default of agreement 

settled by arbitration in accordance with article [20] (arbitration).  

(2) Anglian Water must, after the leak detection monitoring and pipe bedding monitoring to be 

installed has been agreed or settled by arbitration in accordance with article [20], and after the grant 

to Anglian Water of any such necessary facilities and rights over the land, proceed without 

unnecessary delay to construct and bring into operation the agreed leak detection monitoring and 

pipe bedding monitoring.  

(3)  The undertaker must repay to Anglian Water all expenses reasonably incurred by Anglian Water 

in, or in connection with, the installation of any leak detection and pipe bedding monitoring 

apparatus.   

Deleted: the undertaker or Anglian Water requires the 
removal of apparatus under section 185 of the Act or 

Deleted: section 185
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(4) If Anglian Water gives notice in writing to the undertaker that it desires the undertaker to 

execute any work, or part of any work in connection with the installation of leak detection or pipe 

bedding monitoring apparatus or the undertaker and Anglian Water otherwise agree, that work, 

instead of being executed by Anglian Water, must be executed by the undertaker without 

unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of Anglian 

Water at the cost of the undertaker.  

(5) Anglian Water must share all monitoring data arising from the installation of the leak detection 

monitoring and pipe bedding monitoring with the undertaker on a quarterly basis. 

Expert Determination 

[47].—(1) Article [20] (arbitration) shall apply to any difference as to the legal interpretation of this 

Schedule and as provided for in paragraph (6). 

(2) Save as provided for in sub–paragraph (1) or sub–paragraph (6), any difference under this Part of 

this Schedule must be referred to and settled by a single independent and suitable person who holds 

appropriate professional qualifications and is a member of a professional body relevant to the 

matter in dispute acting as an expert, such person to be agreed by the differing parties or, in the 

absence of agreement, identified by the President of the Institution of Civil Engineers or the 

President of the Institution of RICS or the President of the Institution of Engineering and Technology 

(as relevant and agreed between Anglian Water and the undertaker, both acting reasonably and 

without delay). 

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days 

from the date of a dispute first being notified in writing by one party to the other and in the absence 

of the difference being settled within that period the expert must be appointed within 21 days of the 

notification of the dispute. 

(4) The costs and fees of the expert and the costs of Anglian Water and the undertaker are payable 

by the parties in such proportions as the expert may determine. In the absence of such 

determination the costs and fees of the expert are payable equally by the parties who shall each 

bear their own costs. 

(5) The expert must— 

(a) invite the parties to make submission to the expert in writing and copied to the other party to be 

received by the expert within 14 days of the expert’s appointment; 

(b) permit a party to comment on the submissions made by the other party within 7 days of receipt 

of the submission; 

(c) issue a decision within 14 days of receipt of the submissions under sub‐paragraph (b); and 

(d) give reasons for the decision. 

(6) The expert must consider where relevant— 

(a) the development outcome sought by the undertaker; 

(b) the ability of the undertaker to achieve its outcome in a timely and cost‐effective manner; 

(c) the nature of the power sought to be exercised by the undertaker; 

(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party; 

(e) Anglian Water's service obligations and licence conditions; and 

(f) any other important and relevant consideration. 



 

 

(7) Any determination by the expert is final and binding, except in the case of manifest error in which 

case the difference that has been subject to expert determination may be referred to and settled by 

arbitration under article [20]. 
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Robyn Northall

From: Claire Brook
Sent: 19 July 2022 14:31
To: Darrell Crittenden
Cc: Elizabeth Tones
Subject: RE: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]
Attachments: Appendix DECB.pdf

Darrell 
 
For ease, I have attached the whole of DEC Appendix B. At the top of the DEC B1 table you will see that it states, "the 
excavation limit will be at a minimum 2.5m standoff from the protection fencing in all operational areas to provide 
access for operations." 
 
I hope that assists. 
 
Kind regards 
Claire  
 

From: Claire Brook  
Sent: 19 July 2022 13:50 
To: Darrell Crittenden < @anglianwater.co.uk> 
Cc: Elizabeth Tones < @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 
Darrell 
 
I now have my client's instructions. 
 
I have just made a couple of amends to the PPs in the attached. 
 
They are content to fix the standoff from the water pipes at 20m. I agree with you that it then makes sense to delete 
requirement 19 which becomes redundant for fixing a standoff and instead we use requirement 3(1) on detailed 
design and the reference in that requirement to the boundary design principles which are set out in Appendix B, Table 
B1 of the DEC 9 by reference to figure DECB1 attached above. We will amend these principles in Table B1 as per the 
below tracked changes and submit the updated DEC tomorrow with our other deadline 7 documents and explain the 
position we have reached with AW in our covering letter to the ExA. Boundary H and I represent the fence line and 
the excavation for the landfill will be beyond this fence line i.e. further away than 20m from the respective pipelines. 
 
If you are able to confirm if this overall approach is acceptable and we can agree the PP wording we will include this 
version in our submitted dDCO for tomorrow's deadline. We can then aim to get an SoCG finalised to reflect this 
agreed position. 
 
I look forward to hearing from you as soon as you are able to respond. 
 
Kind regards 
Claire 
 
 

Boundary H  
 
Between a 7m and 30m  A 20m standoff from the water pipeline. 
 
A minimum 3.5m stand off from the diverted electricity cable (which will 
be located within the 7m to 30m standoff for the water pipeline).. 
 
A minimum 3.5m distance between the water pipeline and the diverted electricity cable 
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Appendix DEC B 

Boundary Design Principles for the proposed western extension 

 

B1 This document presents the principles for the boundary standoff design for the 

western extension at ENRMF.  The standoffs from the DCO application boundary 

that will be protected and retained outside the operational area and the protection 

fencing principles are set out.  Each of the boundaries referred to in Table DEC 

B1 below together with the locations of the approximate phase boundaries are 

shown on Figure DEC B1 (drawing reference AU/KCW/07-21/22690).  

 

B2. As explained in Section 5 of the Environmental Statement (PINS document 

reference 5.2) the derivation of the width of the boundary standoff distance used 

in the design for each area is based on a combination of: 

• Tree root protection area (RPA) distance. 

• Width of the ecological margin to be retained at the edge of the site.  

• Installation of animal exclusion fencing. 

• Standoff from buried services. 

• Working margin inside the animal exclusion fence between the fence 

and the extraction boundary. 

 

B3. The exact design including the boundary of each of the phases of the landfill will 

be determined at the detailed design stage. The design and the construction 

proposals for each phase will be agreed with the Environment Agency under the 

Environmental Permit prior to the commencement of construction.  
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Table DEC B1 

Boundary standoff design parameters 

Boundary (as 

shown on Figure 

DEC B1) 

Boundary standoff design parameters 

The excavation limit will be at a minimum 2.5m standoff from the 

protection fencing in all operational areas to provide access for 

operations. 

Boundary A Root Protection Area of 7.5m.  

 

10m ecological protection standoff from the western bank of the 

boundary ditch apart from one area in the north east (Phase 12) where 

the stand off is extended to 30m.  

 

Protection fencing will be erected on the 10m stand off line and will 

comprise amphibian exclusion fencing, deer exclusion fencing and/or 

badger exclusion fencing. 

 

The restoration soil placement will not extend beyond the line of the 

fencing.  

Boundary B Root Protection Area of 4.2m. 

 

10m ecological protection standoff from the site boundary. 

 

Protection fencing will be erected on the 10m stand off line and will 

comprise amphibian exclusion fencing, deer exclusion fencing and/or 

badger exclusion fencing.  

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary C Root Protection Area of 7.8m.  

 

10m ecological protection standoff from the site boundary. 
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Boundary (as 

shown on Figure 

DEC B1) 

Boundary standoff design parameters 

The excavation limit will be at a minimum 2.5m standoff from the 

protection fencing in all operational areas to provide access for 

operations. 

Protection fencing will be erected on the 10m stand off line and will 

comprise amphibian exclusion fencing, deer exclusion fencing and/or 

badger exclusion fencing.  

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary D The boundary will follow the 20m stand off for the doline area.  

 

Protection fencing will be erected on the 20m stand off line to the north of 

the proposed double hedgerow (as shown on the Restoration Concept 

Scheme, PINS document reference 2.8) and will comprise amphibian 

exclusion fencing, deer exclusion fencing and/or badger exclusion 

fencing.  

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary E The boundary will follow the 20m stand off for the doline area.  

 

Protection fencing will be erected on the 20m stand off line to the south of 

the proposed double hedgerow and will comprise amphibian exclusion 

fencing, deer exclusion fencing and/or badger exclusion fencing.  

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary F Root Protection Area of 5.4m. 

 

10m ecological protection standoff from the eastern bank of the boundary 

ditch. 
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Boundary (as 

shown on Figure 

DEC B1) 

Boundary standoff design parameters 

The excavation limit will be at a minimum 2.5m standoff from the 

protection fencing in all operational areas to provide access for 

operations. 

 

Protection fencing will be erected on the 10m stand off line and will 

comprise amphibian exclusion fencing, deer exclusion fencing and/or 

badger exclusion fencing.  

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary G Root Protection Area of 5.4m. 

 

10m ecological protection standoff from the eastern bank of the boundary 

ditch. 

 

Protection fencing will be erected on the 10m stand off line and will 

comprise amphibian exclusion fencing, deer exclusion fencing and/or 

badger exclusion fencing. 

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary H Between a 7m and 30m standoff from the water pipeline.  

A minimum 3.5m stand off from the diverted electricity cable (which will 

be located within the 7m to 30m standoff for the water pipeline).  

 

Protection fencing will be erected on the edge of the agreed stand off line 

and will comprise amphibian exclusion fencing, deer exclusion fencing 

and/or badger exclusion fencing. 

 

The restoration soils will not extend beyond the pipeline standoff. 
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Boundary (as 

shown on Figure 

DEC B1) 

Boundary standoff design parameters 

The excavation limit will be at a minimum 2.5m standoff from the 

protection fencing in all operational areas to provide access for 

operations. 

Boundary I Between a 7m and 30m standoff from the water pipeline.  

 

Protection fencing will be erected on the edge of the agreed stand off line 

and will comprise deer exclusion fencing. 

 

The restoration soils will not extend beyond the pipeline standoff. 

Boundary J Root Protection Area of 6.9m. 

 

10m ecological protection standoff from the eastern bank of the 

boundary ditch. 

 

Protection fencing will be erected on the 10m stand off line and will 

comprise deer exclusion fencing. 

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary K 6m standoff from the gas pipeline. 

 

Protection fencing will be erected on the 6m stand off line and will 

comprise deer exclusion fencing.  

 

The restoration soils will not extend beyond the pipeline standoff. 

 

Boundary L 6m standoff from the gas pipeline. 

 

The fencing will be erected on the 6m stand off line and will comprise deer 

exclusion fencing.  
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Boundary (as 

shown on Figure 

DEC B1) 

Boundary standoff design parameters 

The excavation limit will be at a minimum 2.5m standoff from the 

protection fencing in all operational areas to provide access for 

operations. 

The restoration soils will not extend beyond the pipeline standoff.  

Boundary M Root Protection Area of 6.9m.  

 

10m ecological protection standoff from the eastern bank of the boundary 

ditch. 

 

The fencing will be erected on the 10m stand off line and will comprise 

amphibian exclusion fence and/or deer exclusion fence. 

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

Boundary N The fencing will be erected on the site boundary and will comprise 

amphibian exclusion fence and/or deer exclusion fence. 

 

The restoration soils will extend to the site boundary. 

Boundary O Root Protection Area of 5m (for the hedge which will be planted here 

along the site boundary). 

 

The fencing will be erected 2.5m from the site boundary and will comprise 

amphibian exclusion fence and/or deer exclusion fence. 

 

The restoration soil placement will not extend beyond the line of the 

fencing. 

 

B4. This scheme will be reviewed and updated as necessary as a result of further 

agreements between the statutory undertakers and Augean.   The need for 

different types of protection fencing will be informed and adapted based on 

ongoing site monitoring. The exact details of the fencing will be agreed with the 
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relevant planning authority following consultation with Natural England and/or 

other relevant bodies and set out  in the phasing, landscaping and restoration 

scheme secured by Requirement 4(2).  

 
.



1

Robyn Northall

From: Mailbox Incoming
Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

From: Darrell Crittenden  @anglianwater.co.uk>  
Sent: 19 July 2022 16:00 
To: Claire Brook  @wbd‐uk.com> 
Cc: Elizabeth Tones  @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Thank you Claire, 
 
I am pleased that Augean is able to agree the 20 metre stand‐off. Consequently I am able to agree 
on Anglian Water’s behalf: 
 

1) The form of the protective provisions – your minor amendments are fine, and I like the 
neatness of the drafting; 

2) With the exception of what I say below, the method by which you are putting the 20 metre 
stand‐off into effect (by way of requirement 3(1), the boundary design principles (as 
defined) and Appendix B). 

 
I am not able to agree “A minimum 3.5m distance between the water pipeline and the diverted 
electricity cable”. I am instructed that the diverted electricity cable should be tucked as far away 
as possible from the water pipeline, within one metre of the fence line. This section should 
therefore read “A minimum 19m distance between the water pipeline and the diverted electricity 
cable”. 
 
Would you like to take instructions? 
 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 

 
Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
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Robyn Northall

Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

Importance: High

From: Claire Brook  @wbd‐uk.com>  
Sent: 19 July 2022 16:38 
To: Darrell Crittenden  @anglianwater.co.uk> 
Cc: Elizabeth Tones  @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 

*EXTERNAL MAIL* - Please be aware this mail is from an external sender - THINK BEFORE YOU
CLICK

Hi Darrell 

Many thanks for coming back so promptly to us. I have taken instructions and in terms of the minimum standoff 
between the water pipe and the cable, Augean would be happy to extend this to 16.5m rather than 3.5m. As Augean 
also need to agree with WPD a stand off for the cable from the fence line this would give us what we need to agree 
that with WPD too and hopefully provides more than adequate distance between the cable and the water pipe to 
satisfy AW's concerns. 

If you are able to come back to me that would be great. 

Kind regards 
Claire  

Claire Brook 
Partner 
Womble Bond Dickinson (UK) LLP  

Sign up for legal updates, e-newsletters and event invitations  

womblebonddickinson.
com  

From: Darrell Crittenden  @anglianwater.co.uk>  
Sent: 19 July 2022 16:00 
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Robyn Northall

From: Mailbox Incoming
Subject: FW: ENRMF DCO 1 of 2 [WBDUK-AC.FID103545882]

Importance: High

From: Darrell Crittenden  @anglianwater.co.uk>  
Sent: 20 July 2022 10:44 
To: Claire Brook  @wbd‐uk.com> 
Cc: Elizabeth Tones  @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 

Hi Claire, 
 
Anglian Water’s view is that that is unlikely to be sufficient, and after all the fence is only a 
temporary measure as we understand it. 
 
But I can’t really see that you and I are adding any value to this debate – the drafting is agreed and 
it’s just about what figure goes in sentence 3 of “Boundary H” in Appendix B, Table B1 as I see it; 
so rather than you and I acting as post‐boxes on this issue, do you think we should leave it to Gene 
and Mark to thrash out between them and see if agreement can be reached? 
 
Kind regards, 

����������	

������
Regulation Solicitor 
Anglian Water Services Limited 
Lancaster House, Lancaster Way, Ermine Business Park, Huntingdon PE29 6XU 

 
 

 
Feedback welcome.  
Please let us know what you think: what we are doing well; what we could do more of; or what we 
could do better. All feedback is welcome! Please send us an email at Legal Team 
 
 
 

From: Claire Brook  @wbd‐uk.com>  
Sent: 19 July 2022 16:38 
To: Darrell Crittenden  @anglianwater.co.uk> 
Cc: Elizabeth Tones @wbd‐uk.com> 
Subject: RE: ENRMF DCO 1 of 2 [WBDUK‐AC.FID103545882] 
 



1

Robyn Northall

Subject: FW: Anglian Water Pipeline and Western Power Cable

From: Gene Wilson  
Sent: 20 July 2022 17:20 
To:  @anglianwater.co.uk 
Subject: Anglian Water Pipeline and Western Power Cable 
 
Dear Mark 
Thank you for sparing time earlier to discuss the position of the power cable which Anglian has indicated should be 
at 19m distance from the water pipeline and Augean consider 16.5m should be acceptable. You requested that if we 
provided some design cross sections you could be available to discuss further this evening.  
 
Having discussed the matter with my colleagues it is evident that we have insufficient detail of the power line 
installation at this time to enable the discussion. We therefore will exclude reference to a specific distance of the 
powerline from the water pipe in the DCO documentation and indicate that the precise location will be determined 
through the Protective Provisions requirements. 
 
I hope that this is acceptable to you. 
 
Best regards 
Gene 
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